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EVIDENCE. 


§ 129. Lire.—Of Wife wnder the Statutes of Wisconsin.— 
The policy was payable to E. as trustee for his wife and ano- 
ther party. In a suit brought for recovery by E., as trustee, 
held, that the wife was the meritorious cause of action, and, un- 
der the statute of Wisconsin, was a competent witness in the 
case. 


2 Wag. St., p. 371, 21; Tingley vs. Cowgill, 48 Mo., 291; Harriman 
et al. vs. Stowe, 57 Mo., 93. 


Evers vs. Life Ass. of America. 
Rep’d Jour’l, p. 593. 
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§ 130. Lire.—Effect of Affidavit accompanying Proofs of Loss 
as.—An affidavit accompanying proofs of loss, which was not re- 
quired by the policy, and which it did not appear that the plain-’ 
tiff, who was the wife of the insured, had ever seen, was put in 
evidence at request of the company and against the objection of 
the plaintiff. Held, that the plaintiff was not absolutely con- 
cluded by the statements of another party in that affidavit as to 
the cause of her husband’s death. 

Cluff vs. Ins. Co., 13 Allen, 308 ; S. C., 1 Big., 215 ; case of Campbell vs. 
Ins. Co., 10 Allen, 213, distinguished. 


Day vs. Mut. Ben. Life Ins. Co. 
Rep’d Jour’1, p. 586. D.C. 8. C. 


§ 131. Lire.— Admissions to be taken as Entirety—Admissi- 
bility of Proofs of Health—Every admission is to be taken as an 
entirety, of the fact which makes for the one side with the quali- 
fications which limit, modify, or destroy its effect on the other. 
The agent of the claimant testified that the officers of the com- 
pany admitted that the proofs presented were sufficient as to the 
question of death; but they showed death by suicide. Held, that the 


whole admiségions of the company should be taken together. If 
it was sufficient to establish the death of the insured, it was also 
sufficient to show the manner of such death. Held, that the 
preliminary proofs of death presented by the plaintiff are admis- 
sible as prima facie evidence of the facts stated therein against 
the insured and on behalf of the company. 

Campbell vs. Charter Oak Ins. Co., 10 Allen, 203 ; Irwin vs. Excelsior 


Ins. Co., 1 Bosworth, 50. 
The case of Cluff vs. Mutual Benefit Ins. Co., 99 Mass., 317, distin- 


guished. 
Mutual Benefit Life Ins. Co. vs. Newton. 
Rep’d Jour’l, p. 6865. 


HEALTH. 


§ 132: Lare.—Condition at Time of Renewal.—The premium 
was not paid when due. Subsequently the policy was reinstated 
upon application of the insured, who furnished his own certifi- 
cate, together with that of the company’s examining physician, 
that he was in good health. The renewal receipt was delivered 
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two weeks later. Held, that the insured was not obliged to 
furnish any further statements as to the variation of his health 
between the time of applying for renewal and the delivery of the 
renewal receipt. 

Day vs. Mut. Ben. Life Ins. Co. 


INSURABLE INTEREST. 


§ 133. Lire.— Admissibility of Evidence—The policy was 
‘on the life of C., payable to E. as trustee for his wife and 
the wife of D., made to secure to the wives notes given 
by ©. for the dower interest of the wives in lands with 
which C. purchased an interest in the firm of E.& D. Held 
that evidence on the part of the company to prove a want of in- 
surable interest by showing the worthless character of the lands, 
the defective character of the titles, lack of good faith in the 
conveyances, and unproductive character of the business was 
not admissible, when all the facts were known to the company 
before the issue of the policies. The policies were made payable 
to C. in case of his survival to a certain period, otherwise to E. 
as trustee. Held, that the sole interest in the policies was in C. 
during his life ; the interest of the wives did not legally take ef- 
fect until after the death of C. There could therefore have been 
no joint interest, and the admissions of C. were not receivable 
against the wives, the plaintiffs in the suit. 
1 Greenl. on Ev., 3 176. 


Evers vs. Life Ass. of America. 
—§ 129. 


§ 134. Fire.—LHquity of Redemption.—Right to Sue—The po- 
licy insured the interest of P., payable to C., a judgment creditor, 
who held an inchoate title to the premises by virtue of a sheriff’s 
sale. When the policy was issued the right of redemption be- 
longed to P. It had ceased at the time of the fire as to owner of 
the fee, but P. had still a right until after the fire to redeem, 
through other judgment creditors whom he might créate. C. 
had contracted with P., that if he obtained a perfect title by 
lapse of time allowed for redemption, to have certain mortgage 
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and judgment debts of P. satisfied. Held, that all this consti- 
tuted an insurable interest in P. 

Herkimef vs. Rice, 27 N. Y., 163 ; Stephens vs. Il. Mut. Ins. Co., 43 Ill. 
327; Strong vs. M. Ins. Co., 10 Pick., 41; Buffum vs. Bowditch Mut. 
Ins. Co., 10 Cush., 540; 2 R. S., 373, sec. 51 ; Cheeney vs. Woodruff, 45 
N. Y., 98, 100, 101, and cases there cited ; Waring vs. Loder, 53 N. Y., 
581 ; Franklin Fire Ins. Co. vs. Findlay, 6 Wheat., 483 ; Lagams vs. Com. 
Ins. Co., 19 Pick., 81. 

Held, that it was not necessary to make P. a party in the suit. 
C. had a right to recover the whole, and held the surplus as trus- 
tee for P. The only interest of the company in the fact that C. 
had liens, was to ascertain if he had some such claim and was 
thereby entitled to sue. 

Clinton vs. Hope Ins. Co., 45 N. Y., 544. 

Cone vs. Niagara Fire Ins. Co. 

Rep’d Jour’l, p. 729. 


PAROL CONTRACT. 


§ 135. Fire.—-Definite Time and Rate Essential to Validity of. 
—A verbal arrangement with an agent for insurance, in which 
the time the insurance was to run and the premium rate were 
left subject to future adjustment, does not constitute a valid 
parol contract. To constitute a valid contract of insurance the 
minds of the parties must meet:as to the premises insured, the 
risk, the amount insured, the time the risk should continue, and 
the premiums. 

Baptist Church vs. Brooklyn Fire Ins. Co., 28 N. Y., 153 ; Audubon vs. 
Excelsior Ins. Co., 27 N. Y., 216; Kennelec Co. vs. Augusta Ins. Co., 6 
Gray, 204; Monsur vs. N. E. Mut. Mar. Ins. Co., 12 Gray, 520; Walker 
vs. Metrop. Ins. Co., 59 Me., 391, distinguished. 

The principle of a promissory note or check, silent as to time, 
cannot be applied to a contract of insurance. Proof of usage of 
a compgny, in its dealings with other parties, is immaterial when 
no complete contract has been made. 

Strohn et al. vs. Hartford Fire Ins. Co. 

Rep’d Jour'l p. 680. 


POLICY. 


§ 136. Fire.— Not necessary in Action on Contract.— Equity will 
compel the Delivery of Policy and complete the Remedy.—A policy 
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is not necessary to enable the insured to maintain an action on 
the contract, and when none is issued the contract may be proved 
by any competent evidence. 

Goodall vs. N. E. Ins. Co., 25 N. H., 192; M’Culloch vs. Eagle Ins. Co., 
1 Pick., 278 ; Kennebec Co. vs. Augusta & Banking Co., 6 Gray, 204 ; rom 
vs. Nashua Ins. Co., 50 N. H., 297. 

A court of equity may compel the delivery of the policy, and 
having taken jurisdiction for this purpose will, to avoid circuity 
of action, go on and afford the complete remedy. 

Tayloe vs. Merchants Fire Ins. Co., 9 How., 390 ; 3 Pars. on Con., 374. 

Gerrish vs. German Ins. Co. 

Rep’d Jopr'l, p. 689. N. H. 8. 0. 


PREMIUM NOTE. 


$137. Lire.—Is Complete Payment of Premium.—The policy 
provided that in case of default in the payment of any premium, 
or interest on any premium note, the liability of the company 
should be limited to as many tenths of the sum insured as there 
had been “ complete annual premiums” paid at the time of the 
default. The notes provided that they were given-for part of 
the premium; that the dividends were to be applied to their pay- 
ment; also that the interest should be paid annually or the policy 
forfeited. The company was mutual, and its charter provided 
that any member in default may be prohibited from sharing in 
the profits. The premiums remained unpaid after two years. 
The dividends were apportioned annually from the profits of the 
third year preceding, and the directors, in accordance with their 
custom, treated this policy as lapsed, and allowed no dividend 
at any time. Held, that it was not intended that a failure to 
pay the note in any year should work a forfeiture to any extent. 
The doctrine that the giving of a note does not operate as the 
payment of a precedent debt does not apply. The payment of 
the cash part, with interest on the notes, and the execution of 
the notes required, during the two years were complete pay- 
ments of premium, which entitle the claimant to two tenths of 
the sum insured, less the amount of notes and accrued interest. 

Ohde vs. N. W. Mut. Life Ins. Co. 

Rep’d Jour'l, p. 702. Iowa 8S. C. 





Digest of Decisions. [Sept., 


SUBROGATION. 


$138. Fire.—Judgment Creditor.insuring Interest of Debtor.— 
The policy insured the interest of P., payable to C., a judgment 
creditor, having an inchoate title by virtue of a sheriff’s sale. 
The time allowed for redemption by other judgment creditors 
lapsed after the fire, and C. obtained full title by virtue of sher- 
iff’s deed. Held, that the company could not be subrogated to 
the rights of C. against P. or the property, whether C. was more 
or less than indemnified. 

Cone vs. Niagara Fire Ins. Co. 


TAXATION. 


§ 139. Lire.—Of Premiums of Mutual Companies in Michi- 
gan.— The Acts of 1869 and 1871.—The Michigan act of 1869 
prescribed a tax on “all premiums received in cash or other- 
wise.”* The act of 1871 required the tax to be “upon the pre- 
miums received,” and also on such sums as within the year 


“ shall have been agreed to be paid for any insurance effected or 
agreed to be effected or procured.” The full premiums called for 
by the contracts of a mutual life company in that State, were 
$287,019.25. In conformity with an understanding, as claimed by 
the company, with its policy-holders to restrict its exactions to 
the cost of insurance, the actual collections of that year were 
reduced to $163,275.58, the amount being determined by credit- 
ing on the premiums due the amount of over-payments in 1872. 
Held, that the excessive payment of 1872 was resolved into a 
part payment of the premiums of 1873, and as such liable to 
taxation, and that under either statute the whole sum collectable, 
$287,019.25, was liable to taxation, and not merely the amount 
actually collected. 

Shargo’s Case, L. R., 8 Ch’y App., 407 ; 5 Eng., 626 ; Owen vs. Dunton, 
5 Tyrw., 360 ; Pratt vs. Foote, 5 Seld., 463-6, ib. 599 ; Domat’s Civil Law, 
. Pt. 1, B 4, Tit. 2, Cush. Ed. 

Held, that the act of 1871 was meant to enlarge the scope of 
the act of 1869, not merely to more accurately define it. 

People ex rel. Conn. Mut. Life Ins. Co. vs. Collier, State Treasurer. ; 

Rep’d Jour’l, p. 693. ; Mion. 8. C. 





Unoccupied Premises— Usage. 


TITLE. 


§ 140. Fire.— Assignment under U. S. Bankruptcy Act—The 
policy insured C., loss if any payable to P., the mortgagee, and 
provided that it should be void, “if any change take place in 
title or possession, whether by legal process, or judicial decree, 
or voluntary transfer or conveyance.” The insured was adjudged 
an involuntary bankrupt under the U.S. act of March 2d, 1867 
passed prior to the date of the policy, and his property was as- 
signed by the register to the assignee in bankruptcy. Held, that it 
was the intention of the parties to include involuntary as well as 
voluntary transfers. Held, that there was a change of title within 
the meaning of the policy clause, and P. could not recover. 

Savage vs. Howard Ins. Co., 52 N. Y., 502 (2 Ins. Law Journal, 769) ; 
Case of Starkweather vs. Cleaveland Ins. Co., 2 Abbott, U. S. Rep., p. 57 
distinguished. 

Perry vs. Lorillard Fire Ins. Co. 

Rep’d Jour’, p. 673. 


UNOCCUPIED PREMISES. 


$141. Fire.—Knowledge of Agent.—The agent understood 
when the policy was applied for, that the house was vacant and 
likely to remain so for some time. Held, that this was knowledge 
of the dompany, and was in fact an oral contraet which jus- 
tified a judgment below, that the written consent required 
should be indorsed on the policy. 

Cone vs. Niagara Fire Ins. Co. 


USAGE. 


§ 142. Marine.—Proof of.—The captain of a steamboat navigat- 
ing the Ohio and its tributaries, under direction of a part owner 
executed a premium note for insurance at Pittsburgh. Held, that 
such a usage is not required for the advancement of trade, is 
derogatory to the rights of the owners, and can only be estab- 
lished by evidence that is clear, uncontradictory and distinct, to 
bind the other owners. 


Adams vs. Pittsburgh Ins. Co. 
Rep’d Jour’l, p. 637. 
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WARRANTY. 


§ 143. Lire.—Construction of Policy.—What Constitutes a 
Breach of.—Where the policy and application held forth the as- 
surance that nothing but gross carelessness or fraud would avoid 
the policy, and that payment would be contested only in case of 
fraud, and by their language gave the insured every reason to 
believe that no unintentional misstatement would vitiate the 
contract, Held, that the answers will be construed as repre- 
sentations, although declared warranties in the application and 
policy. 

Where the questions are numerous and puzzling, incorrect 
answers must be conclusively proved to be fraudulent to sustain 
a nonsuit. To the question whether he ever had any illness, 
local disease, or injury to any organ, the insured answered 
No. To the question, “ Family physician, and each one who has 
ever given the party medical attendance,” the answer was “ Have 
none.” The insured had been afflicted six years before with a 
temporary injury to the eye, and had received medical attend- 
ance. Held, that these were not conclusive evidence of fraud 
or breach of warranty that would sustain a nonsuit. They con- 
stituted a question of fraud for the jury. 

Fitch vs. American Popular Life Ins. Co. 

Rep’d Jour’l, p. 665. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerlified transcripts in our possession. 


SUPREME COURT OF NEW HAMPSHIRE. 


Marcu Term, 1875. 


CHAMBERLAIN 
US. 


NEW HAMPSHIRE FIRE INS. CO.* 


The person to sue for the breach of a simple contract is the person from whom the 
consideration for the promise moves. 


The municipal laws of a State are necessarily referred to in all contracts made 
within the State subsequent to the enactment of those laws, and must govern 
and control them in all matters affecting their validity, construction, or dis- 
charge. 

_ The defendant corporation, a joint-stock insurance company, issued a policy in- 
suring W. against loss or damage by fire to the amount of one thousand dol- 
lars on his house, etc. ; ‘tin case of loss, insurance to be paid to” C., who 
held a mortgage upon the premises to secure the payment of six hundred dol- 
lars. The insurance was obtained by C., with the consent of W. C. paid the 
premium, and W. had no negotiations with the company. eld, that C. was 


* From advanced sheets of 55 N. H. Reports. 
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the proper party to maintain an action upon the policy, to recover not only to 
the extent of his own but also the interest of W. secured thereby. 


The policy contained a condition that it should be void if the premises should be- 
come vacated by the removal of the owner or otcupant, without immediate 
notice to the company and consent indorsed on the policy. The buildings 
were occupied by the owner at the date of the policy, and continued to be 
thus occupied nearly a year, when they were vacated, and remained unoccupied 
until their destruction by fire, nine months later. They were not destroyed by 
reason of exposure to any risk which it was the object of the condition in the 
policy to guard against. W. gave no notice to the company of the vacating of 
the buildings, because, not. having obtained the insurance nor received the 
policy, he was ignorant of the condition therein ; and C. gave no notice, be- 
cause (without fault or negligence) he was unaware that W. had removed. 
Heid, that the failure to give notice was a ‘“‘ mistake,” within the intendment 

' of the statute, which provides that ‘‘no policy shall be avoided by reason of 

“any mistake or misrepresentation, unless it appears to have been intentionally 
and fraudulently made ; but the party insuring, in any action brought against 
them on such policy, may show the facts, and the jury shall reduce the amount 
for which such party would otherwise be liable as much in proportion as the 
premium ought to have been increased if no mistake or misrepresentation had 
occurred,” Lapp, J., dissenting. 


Held, also, that notwithstanding the mistake, and notwithstanding the fact that 
the buildings were not destroyed by reason of exposure to the risks of non- 
occupation, still, inasmuch as the company might have refused to insure the 
property, or might lawfully have charged an increased price for the continuance 
of the insurance if they had known of the vacating of the buildings, the amount 
of its liability must be diminished, as indicated by the statute. 


Assumpsit on a policy of insurance issued by the defendants, in- 
suring “ John M. White against loss or damage by fire, to the amount 
of $1,000, on his house, shed, and barn in High Bridge village, New 
Ipswich ; in case of loss, insurance to be paid to James L. Chamber- 
lain.” Case tried by the court. 

The defense was: 1. That the action could not be maintained in 
the name of the plaintiff. 2. That the policy became void by reason 
of the following condition : “If the premises hereby insured become 
vacated by the removal of the owner or occupant, without immediate 
notice to the company and consent indorsed hereon, * * * * this 
policy shall be void.” The policy was dated July 15, 1870. The 
plaintiff then owning a note and mortgage for $600 given by White 
with White’s consent obtained the insurance on buildings owned by 
White, who lived in and occupied them. June 1, 1871, White, by re- 
moval, not intending to return, vacated the premises, and they re- 
mained unoccupied till destroyed by fire, Feb. 26, 1872. No notice 
was given of the premises being vacated, and the plaintiff and the 
defendants were not aware, till after the fire, that they were vacated. 
The buildings were burned by a fire originating in a factory, ang com- 
municating through other occupied buildings, and were not destroyed 
selves by any legal contract they may choose to make, that it is not to 
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by reason of exposure to any risk which it was the object of the con- 
ditions in the policy to guard against. The defendants, being in- 
formed in September, 1872, that the buildings had been vacated be- 
fore the fire, raised that objection. This objection was not raised in 
the communications between the parties soon after the fire, because 
the defendants were not then aware that the buildings had been va- 
cated before the fire. White gave no notice, because he did hot ob- 
tain the insurance, had no interest in it, and was ignorant of the 
condition in the policy ; and the plaintiff gave no notice, because he 
did not know that White had moved. Upon these facts judgment is 
to be rendered. 

Case reserved. 


SrepHens and Parker, for Plaintiff. 
Briacs & Huse, for Defendants. 


Foster, C. J., C. C. 


By the terms of the policy the defendants insured John M. White 
against loss or damage on his buildings, and agreed to pay the amount 
of the insurance, in case of loss, to the plaintiff. The plaintiff had an 
insurable interest in the property as White’s mortgagee to the extent 
of $600. It is said that White had no interest in the insurance; but 
this is evidently stated inadvertently, for if, in the circumstances of 
the case, the defendants are liable to pay the full amount of the insur- 

- ance,—$1,000,—then it is manifest that White has an interest to the 
extent of the surplus after the discharge of the plaintiff’s indebted- 
ness to him; and if this plaintiff can recover the whole sum insured in 
this action, he will recover and hold that surplus as the trustee of 
White. See Barnes vs. U. M. F. Ins. Co., 45 N. H., 21, 28. 

The insurance was obtained with White’s consent, but he had real- 
ly nothing to do with the transaction, and was ignorant of the terms 
and conditions of the policy. The plaintiff paid the premium, and 
was in fact the only party contracting with the company. 

’ But the first ground of defense to the plaintiff’s claim is, that the 
action cannot be maintained in his name. 

Probably no principle in the law of insurance is more elearly set- 
tled in this State than that by the rules of the common law, where a 
policy issued by a mutual insurance company has been assigned, the 
action upoa it must be brought in the name of the assignor, although 
the assignment is assented to and the policy is made payable in case 
of loss to a third party, unless, by giving a new premium note, the 
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assignee becomes substituted for the insured'and a member of the 
company, in which case the action must be brought in the name of the 
latter. Nevins vs. The Rockingham Fire Ins. Co., 25 N. H., 22; Rol- 
lins vs. The Columbian Fire Ins. Co., 25 N. H., 200; Folsom vs. The 
Belknap Co. M. F. Ins. Co., 30 N. H., 231 ; Blanchard vs. Atlantic M. 
F. Ins. Co., 33 N. H., 9; Barnes vs. Union M. F. Ins. Co., 45 N. H., 
24 ; Pierge vst Nashua Fire Ins. Co., 50 N. H., 297; Granger vs. How- 
ard Ins. Co., 5 Wend., 200; Conover vs. Mutual Fire Ins. Co., 3 Den., 
254 ; Nevins vs. Rockingham Fire Ins. Co., before cited. And it 
makes no difference that by the express terms of the policy the insur- 
ance, in case of loss, is to be paid to the assignee or to a third person. 
Nevins vs. Rockingham Fire Ins. Co., Blanchard vs. Atlantic M. F. 
Ins. Co., and Barnes vs. Union M. F. Ins. Co., before cited. 

The rule is otherwise in some jurisdictions—May on Insurance, secs. 
446, 447, and cases cited in notes; but it seems to be so firmly estab- 
lished in this State, in accordance with the general rule of the com- 
mon law applicable to personal contracts of this character, that it 
would seem inexpedient now to adopt a different rule. Unless this 
may, in some sort, be regarded as substantially the case of an assign- 
ment, chapter 30 of the Laws of 1869 is not applicable to this case. 
That chapter relates solely to policies which have been assigned. 

Prior to that statute it was understood that where, by the terms of 
the charter or by-laws of a mutual insurance company, provision is 
made for a transfer of the policy, upon mortgage or sale of the prop- 
erty insured, giving to the assignee all,the rights and privileges before 
possessed by the assignor, a suit upon the policy must be in the name 
of the assignee. There was privity of contract in such a case, because 
the company expressly agreed that the assignee should stand in the 
place of the assignor, possessed of all his rights and privileges. The 
act of 1869 provided that in such a case the party in interest might 
bring his action either in the name of the assignor or assignee ; but 
that statute cannot be held to apply tc a case like the present, not- 
withstanding it may seem to be within the spirit of the act. Loring 
vs. Manf. Ins. Co., 8 Gray, 28. 

In May on Insurance, sec. 446, it is said,—* The general rule appli- 
cable to personal contracts is that, if assigned, the action for a breach 
must be brought in the name of the assignor, except wherc the defend- 
ant has promised the assignee to respond to him. But a consent to 
the assignment is generally held to be the equivalent of this promise. 
And so, if the policy is made ‘ payable in case of loss’ to a third party.” 

» Numerous decisions in the courts of Maine, Massachusetts, and New 
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York are cited in support of this proposition. But, as we ha ;- 

the policy of our own courts is different, prohibiting the maintenance 
of an action by the assignee, although the assignment is assented to 
and the policy is made payable in case of loss to a third party, unless, 
by the giving a new premium note, the assignee becomes substituted 
for the assured, and a member of the company. All the New Hamp- 
shire cases before cited, it will be observed, relate to cases of mutual 
companies ; and in every one of them mutuality of membership seems 
to be made the test of capacity to sue. The anomalous doctrine is 
maintained, that the plaintiff has no right of action except in’a cer- 
tain sense against himself, that is, against the association of which he 
is himself a member. ; 

This to my mind is very unsatisfactory. I fail to’see how it can 
make any difference in the rights of these parties that the defendants 
here are a stock company and not a mutual company. The right of 
a party to recover should depend, not at all upon his association with 
the defendants as a member of their corporation, but, independently 
of that, upon his contract. 

The leading principle of mutual insurance companies is, that each 
person whose property is insured becomes a corporator, or a member 
of the company, and, by reason of such association, is bound to take 
notice of, and is placed under obligation to observe, its by-laws. An- 
gell on Fire and Life Insurance, secs. 10, 146. But a policy of insur- 
ance is a contract, and is to be governed by the same general princi- 
ples applicable to other personal contracts. May on Insurance, secs. 
* 172, 173. 

The general rule therefore applies, and I am not aware that it ad- 
mits of any exception, that the person to sue for a breach of a simple 
contract must be the person from whom the consideration for the 
promise moves. Dicey on Parties, 81; Chitty on Contracts, 62. 

To entitle a party to sue upon a promise, the promise need not, 
necessarily, in express terms, be addressed to the party entitled to 
sue. In terms, it may be addressed to a party who, in law, shall be 
regarded as the agent of the party from whom the consideration moves, 
and the real party thus offering the inducement to the promise may 
bring the suit upon it in his own name, notwithstanding the promissor 
may have promised nothing to him directly. “The consideration,” 
‘it is said, “must proceed from the promisee; or, more strictly, the 
law considers the promise to be made to the person from whom the 
inducement to make it comes, or, in other words, from whom the 
consideration moves.” 
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As the person to sue for the breach of an agreement must be the 
person with whom the agreement is made, or in other words, to whom 
the defendant has made a promise, it follows that the person to sue 
for the breach of a simple contract must be the person “from whom 
the consideration moves,” since, as already explained, he is the person 
to whom the law considers the promise to have been made. 

A stipulates with X, that in consideration of a payment made by 
A to X, X shall build a house for M. A made the payment, and so 
the consideration moved from him. The person to sue X, therefore, 
is not M, but A. Here, the party entitled to sue is the party to whom 
the promise was directly made. 

But, another example : A, the plaintiff, had a claim against M for a 
debt of £70. X, the defendant, undertook, in consideration of M’s 
making a title for X, to pay A the £70. A was held to have no right 
of action against X. Crowe vs. Rogers, 1 Str., 592; Price vs. Easton, 
4B. & Ad. 434; Butterfield vs. Hartshorn, 7 N. H., 351. Here, the 
promise was made to A, but he had no right of action against X, be- 
cause the consideration moved from M and not from A. But the 
person really interested in the contract, and for whose benefit it is 
made, is the person with whom the law considers it to be made ; “for 
though a person who has expressly contracted with A cannot treat the 
contract as not being with A, on the ground that another person, P, 
is really interested, yet when a contract is made expressly with A, 
either by word of mouth or in writing, (provided the written instru- 
ment be not a deed,) it is allowable for P, the person really interested, 
to show that the contract is, though on the face of it with A, yet in 
reality with him, and that he, therefore, has a right to sue upon it.” 

In short, the principle always holds good, as now settled and estab- 
lished, that no stranger to the consideration can take advantage of a 
contract, even though made for his benefit, and the consideration 
must move from the party entitled to sue upon it. Dicey on Parties, 
81-85, 136, 187; Leake on Contracts, 212, 313. 

Even the cases of negotiable promissory notes and bills of exchange 
in which the holder may sue, although he was never a party to the 
original contract evidenced by the note or bill, are not really to be 
regarded as furnishing an exception to the general rule, since not 
only are such choses in action governed by the doctrine of equitable 
assignments which courts of law, from regard to public policy and in 
the interests of commerce, always recognize and protect, (Chitty on 
Con. 132,) but the possession of negotiable paper is regarded as 


‘ 
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prima facie evidence of consideration and title in the holder. 2 Pars. 
‘on Notes and Bills, 438; Dicey on Parties, 117. 

Upon the familiar principles of estoppel, also, the maker of negoti- 
able paper is estopped to question the capacity of the payee to indorse 
it. Drayton vs. Dale, 2 B. & C., 293; Big. Est., 447. 

“In some cases,” says Prof. Parsons, “the actual promisee would 
be considered only the agent of the beneficiary, and in others the 
beneficiary would be regarded as the trustee of the party to whom the 
promise was directly made, and, as such trustee, might maintain an 
action in his own name. In this country the right of a third party to 
bring an action on a promise made to another for his benefit seems to 
be somewhat more positively asserted, and we think it would be safe 
to consider this a prevailing rule with us; indeed, it has been held 
that such promise is to be deemed made to the third party, if adopted 
by him.” 1 Pars. Con., 467, 468. The cases cited by the learned 
author seem to fully sustain the propositions of the text. Carnegie 
vs. Morrison, 2 Met., 381; Brewer vs. Dyer, 7 Cusb., 88%; Met. Con., 
205-211. 

This rule, of course, does not hold in the case of a deed or other 
specialty. The person to sue for the breach of a contract by deed is 
the person with whom the contract is expressed by the deed to be 
made, i. e. the covenantee. 

A covenant is an agreement by deed. In every covenant, therefore, 
there is a covenantor who promises, and a covenantee to whom the 
promise is made. The person to bring an action for a breach of the 
covenant must be the covenantee. This rule holds good, because a 
covenant differs from a simple contract in this, that it is good with- 
out the cxistence of any consideration to induce the covenantor to 
enter into the covenant, whilst a simple contract is not valid if made 
without a consideration. Dicey on Parties, 101, 102,—whfre the fol- 
lowing illustrations of the distinction in this respect between special- 
ties and simple contracts, and of the general rules applicable to both, 
are given : 

“X covenants with A to pay him £10. " Acan sue X if the cove- 
nant be broken, even though there were no consideration whatever to 
induce X to enter into the covenant. Suppose, again, that it were 
perfectly well known that the covenant was made with. A simply as 
agent for M, and was intended for M’s benefit : still, if it appeared on 
the face of the deed to be a covenant with A, an action for the breach 
of it would have to be brought by A, and could not be brought by M. 
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But in the case of a simple contract, M, as the principal really inter- 
ested, could sue.” 1 Pars. Con., 468. , 

From all these considerations, it would seem to follow conclusively, 
that the plaintiff Chamberlain, and not White, is the proper person to 
sue for a breach of the defendants’ contract. Although the promise 
is in terms to White, it is also in terms a promise to pay to Cham- 
berlain ; and in law, it is to be regarded as a promise directly to 
Chamberlain. The entire consideration moved from Chamberlain— 
White was, in fact, as well as in law, a total stranger to the contract 
—and, although White may ultimately derive a benefit from the con- 
tract, such a result can only be reached through the medium of the 
plaintiff, as his trustee, between whom and the defendants is the 
sole privity of contract. : 

None of the New Hampshire cases, I think, will be found to up- 
hold a doctrine contrary to these views. The cases cited by the de- 
fendants are nearly all cases of assignments, and governed by the 
general principle stated in the outset, that in such a case the suit 
must be brought in the name of the original contracting party ; 
whereas, in the case before us, the plaintiff is not an assignee, but is, 
in fact as well as in law, the original contracting party. 

In Nevins vs. Ins. Co., 25 N. H., 28, the policy issued to Nevins was 
made payable in case of loss to Holland & Lane. It was held that 
Nevins properly brought the action, and not Holland & Lane, be- 
cause, said Perley, J., “the contract of the defendants was with this 
plaintiff; * * * * he gave the premium note, and was the member of 
the corporation ; * * * * Holland & Lane do not appear to have 
had any insurable interest in the goods,” ete. 

In Rollins vs. Ins. Co., 25 N. H., 200, it was held that under the 
peculiar provisions of « by-law of the defendants, an assignee of a 
policy might maintain a suit in his own name ; but it appearing that 
the policy was not in fact assigned, the action was properly brought 
in the name of the party originally insured ; his contract with the 
defendants and his insurable interest remained ; he was the member, 
and not his creditor, and it is to be inferred that he and no other gave ; 
the premium note. 

In Folsom vs. Ins. Co., 30 N. H., 231, membership was regarded 
as the sole test of the right of action on the policy. It was held that 
«in the absence of any provision in the charter or by-laws of a mu- 
tual fire insurance company whereby the assignee becomes a member 
of the company, the action in case of loss must be in the name of the 
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assured, with whom the contract was made.” To the same effect ig 
Pierce vs. Ins. Co., 50 N. H., 297. 

In Blanchard vs. Ins. Co., 33 N. H., 9, the policy issued to Gates 
was made payable to Blanchard. Eastman, J., said: “The applica- 
tion was the foundation of the insurance. This was made by Gates. 
He also gave the premium note and agreed to pay the assessments, 
and the policy was issued to him upon the faith of the application. 
There was no mutual contract between Blanchard and the company. 
He was not known to the defendants except through Gates. By the 
request and directiou of Gates, and in consideration of the payments 
and undertakings made by him, the insurance was made payable, in 
ease of loss, to Blanchard. There was no consideration paid by 
Blanchard, and no engagements entered into by him ; and he was 
not a member of the company,” ete. 

There is another aspect of this case already alluded to which seems 
to indicate quite clearly the right of this plaintiff to maintain the 
suit in his own name for the recovery, not alone of his own, but also 
of White’s interest in the policy. He obtained the insurance with 
White’s consent for an amount greater than thé value of his incum- 
brance upon the property insured. As to this surplus, therefore, he 
may be regarded as the agent and trustee of White ; and it is well 
settled that an agent may bring an action on a policy of insurance in 
his own name, upon the ground that the promise of the underwriter 
is made directly to the agent, and that he is a direct party to the 
contract. Paley on Agency, 362; Story on Agency, sec. 394; Barnes 
vs. Union M. F. Ins. Co., 45 N. H., 21, 28. 

It now remains to consider the effect of the vacating of the build- 
ings insured, without notice to or the consent of the insurers. 

The policy contained the following clause : “ If the premises hereby 
insured become vacated by the removal of the owner or occupant, 
without immediate notice to the company and consent indorsed here- 
on, * * * * this policy shall be void.” 

Provisions of this character may be, very properly, annexed to a 
contract of insurance. They tend to protect the insurer against the 
results of negligence and fraud. A dishonest owner may be more 
easily tempted to burn his own buildings during their non-occupa- 
tion than when his goods are stored therein. The risk is usually re- 
garded as greater, and a larger premium required to be paid in the 
case of buildings unoccupied, if the insurer consents to take such 
risk at all. 

Still, since the provision, when applied as in this case to a state of 
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things not existing at the date of the policy, tends to the subversion 
of the contract by an occurrence after its execution and partial per- 
formance, it is in the nature of a condition subsequent, and, like all 
such conditions, is not specially favored in law, and it will be con- 
strued and interpreted most strongly against the party imposing the 
condition. 

The circumstances of this case call upon us to avoid the effect of 
this condition, if we may do so consistently with sound and estab- 
lished legal principles. The buildings remained occupied nearly a 
year after the date of the policy, and were then vacated, and so con- 
tinued until their destruction, nearly nine months afterward. 

Notice was not given because the party who obtained the insurance 
had no knowledge that the buildings were vacated, and the owner, 
who did not obtain the insurance, had no knowledge of the condition 
inserted in the policy ; and “the buildings were not destroyed by 
reason of exposure to any risk which it was the object of the condi- 
tions in the policy to guard against.” 

The defendants have not claimed or suggested that the failure to 
give the prescribed gotice arose from any willful negligence or fault 
of anybody. It resulted from a condition of things which may well 
be regarded as a mistake on the part of the plaintiff ; in other words, 
it arose from the plaintiff’s honest reliance upon a mistaken condition 
of things. He knew that the buildings were occupied at the date of 
the policy, and had no suspicion that an abandonment of them was 
contemplated, nor that it had occurred before the period of their 
destruction. 

The Gen. Stats., ch. 157, sec. 2, were intended to afford relief for 
cases of this kind ; and we may properly seek for aid in the interpreta- 
tion and construction of this condition, under the light of this enact- 
ment. The terms of the statute are : “ No policy of insurance shall 
be avoided by reason of any mistake or misrepresentation, unless it 
appears to have been intentionally and franduently made ; but the 
party insuring, in any action brought against them on such policy, 
may show the facts, and the jury shall reduce the amount for which 
such party would otherwise be liable as much in proportion as the 
premium ought to have been increased if no mistake or misrepresenta- 
tion had occurred.” 

‘The plaintiff’s counsel, in argument, suggest that “it may be con- 
tended that the mistake or misrepresentation intended by the statute 
must be one occurring prior tu or at the time of issuing the policy,” 
and then the counsel go on to argue that “this is too narrow a con- 
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struction, and that it may be one happening during the life of the 
policy, and referring to all its substantial conditions, limitations, or 
prohibitions, as well as to facts arising before the issuing of the policy. 
It would (the plaintiff contends) properly include a mistake or mis- 
representation occurring in the assignment or transfer of the policy 
or of the property insured ; and this construction, he says, is espe- 
cially proper in relation to policies issued by stock companies, where, 
as he understands, no formal or written application is made or 
signed. 

These suggestions evoke no reply from the defendants, who waive 
and ignore entirely the statute referred to as applicable to the case. 
And yet the plaintiff’s proposition and argument seem to me forcible, 
and such as to compel and require attentive consideration. 

The terms of the statute are very broad: “No policy shall be 
avoided by reason of any mistake or misrepresentation, unless it ap- 
pears to have been intentionally and fraudulently made.” 

Now the “ misrepresentation ” may refer solely to representations 
made in the original application for insurance, or to. representations 
inducing an assignment of the policy ; but the “ mistake” is not thus 
limited,—and, pray, why should it be? The terms “mistake” and 
“‘misrepresentation ” are not conjoined, and made identical or cumu- 
lative or aggregate ; they are separated by the disjunctive “ or,”—and 
necessarily so, for they are totally unlike. A misrepresentation may 
be “intentionally and fraudulently made,” but a mistake cannot be in- 
tentionally or fraudulently made. We hear of culpable negligence, 
but who ever heard of an intentional’and fraudulent mistake? There- 
fore the law properly and necessarily distinguishes between the two 
contingencies, and declares that the policy shall not be avoided by a 
misrepresentation “unless it appears to have been fraudulently 
made,” nor “by reason of any mistake.” 

The policy and purpose of the law were, to promote honest and 
open fair dealing, to do equal justice, to protect the confidence re- 
posed by the insured in those with whom he may contract, and (es- 
pecially disclaiming any reference to this defendant company) to 
spring the traps “concealed in a mass of rubbish ” before the unwary 
traveler shall have put his foot in them ; to prevent and prohibit, in 
short, the farce and fraud by which it has too often been found that 
the party apparently insured by the stipulations written upon one 
side of a piece of paper, was uninsured by the conditions involved 
in the “insurance typography ” indorsed upon the other side of the 
same piece of paper. 
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I am unable to doubt that the statute was intended to apply, not 
merely to a mistake in matters antecedent to the execution of the con- 
tract of insurance, but to any and all matters affecting its continuing 
vitality. 

The statute cannot be well said to interfere with the rights of par- 
ties to bind themselves by such stipulations and conditions as they 
may choose deliberately and fairly to make. As equity will generally 
afford relief to a party in jeopardy by reason of a mistake, so courts 
of law, I trust, will be reluctant to give a narrow and semi-effectual 
construction to a statute intended. to aid the application of equitable 
principles. More than fifteen years before the date of this policy the 
legislature of 1855 enacted the substance of the law which is now ex- 
pressed in sec. 2 of ch. 157, Gen. Stats., and every subsequent contract 
of insurance made in this State has been made in view of and in sub- 
ordination to this law, which has thus been practically incorporated 
into the contract; for “the obligation of a contract,” it is said, 
“ consists in its binding force on the party who makes it. This de- 
pends upon the laws in existence where it is made ; these are neces- 
sarily referred ‘to in all contracts.” Cooley’s Const. Lim., *285. 
“ The law, then, which has this binding obligation, must govern and 
control the contract in every shape in which it is intended to bear 
upon it, whether it affects its validity, construction, or discharge. _ It 
is, then, the municipal law of the State, whether that be written or 
unwritten, which is emphatically the law of the contract made within 
the State, and must govern it throughout, whenever its performance 
is sought to be enforced.” Washington, J., in Ogden vs. Saunders 
12 Wheat., 259. 

Contracts relating to the traffic in spirituous liquors are very strin- 
gently limited by !orce of State laws which bear upon them, but such 
contracts are not within the category of those whose obligation is for- 
bidden to be impaired by the Federal constitution. 

A bankrupt or insolvent law of a State, which discharges both the 
debtor and his future acquisitions of property, has been held not to 
be a law impairing the obligation of contracts so far as respects debts 
contracted subsequently to the passage of such law. Baldwin vs. 
Hale, 1 Black., 231; Sturgis vs. Crowningshield, 4 Wheat., 199 ; 
Potter’s Dwarris on Statutes, etc., 475, 476. I am therefore of the 
opinion that the statute should be applied to the correction of this 
mistake. 

But aside from these considerations, I am not clear that a reason- 
able interpretation of the condition will not relieve the plaintiff from 
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the forfeiture contemplated by its terms. The condition makes the 
policy void unless immediate notice of the vacating of the premises be 
given ; but the policy is not voided eo instanto, by the act itself of 
non-occupation. There is a period of time after the occupation 
ceases in which the policy still remains in force. 

What is immediate notice? In construing this contract, I think 
we must hold, as matters of law, that “immediate” notice means 
reasonable notice,—reasonable in al] the circumstances of the case. 
What is reasonable, is a question for the jury ; but, by the provisions 
of the case, upon the facts transferred to this court, judgment is to 
be rendered. 

We have then this fact: the tenant moved out of the premises 
without the knowledge of the insured, and the premises remained 
unoccupied until their destruction, without the knowledge of the in- 
sured ; and, although several months thus elapsed, still, I think, as 
jurors and as lawyers both, we should hold that notice to be reasona- 
ble, and therefore within the legal intendment of this condition, 
which was given as soon as the occasion for giving the notice was 
found to exist. That occasion never became apparent to the plaintiff, 
(no laches are imputed to him for his non-observation or ignorance 
of the occasion,) and therefore the obligation to give the notice con- 
templated by the condition was never, in fact, cast upon him. 

The risk contemplated by vacating the buildings never, in fact, oc- 
curred in this case, since they “ were not destroyed by exposure to any 
risk which it was the object of the conditions in the policy to guard 
against.” 

Nevertheless, since it is apparent that the defendants might not 
have insured the buildings upon the terms contracted for if they had 
known the buildings were unoccupied, and that upon notice of non- 
occupation they might have made an increased premium the condition 
of their consent to the continuance of the risk, I am of the opinion 
that the amount of their liability must be reduced “as much in pro- 
portion as the premium ought to have been increased if no mistake 
* * * * had occurred.” 

We are unable, therefore, to render a judgment, as contemplated 
by the provisions of the case, and the cause must be sent to the Cir- 
cuit Court for the determination of the question of damages only. 

Cusuina, C. J., concurred. 


Lapp, J., dissenting. 
Upon the facts stated, I think judgment should be entered for the 
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defendants. The policy upon which the suit is brought contains this 
condition : “If the premises hereby insured become vacated by the 
removal of the owner or occupant, without immediate notice to the 
company and consent indorsed, this policy shall be void.” The case 
shows that the premises were vacated about nine months before the 
fire, and remained unoccupied until burnt ; that no notice thereof 
was ever given to the company, and their assent to a continuance of 
the contract, under the changed condition of the property, was never 
obtained. 

It is not contended that there was anything illegal or unconsciona- 
ble in the condition. No one will contend, I suppose, that such a 
stipulation is not both legal and proper, for the protection of the 
insurer against fraud, etc. It certainly formed an integral and es- 
sential part of the contract of insurance, at the time the policy was 
written. 

Waiving for the present the inquiry whether a failure for nine 
-months to give any notice whatever should be regarded as a failure to 
give “immediate” notice within the meaning of the policy, no ques- 
tion is left but that there was an entire failure by the plaintiff to perform 
this express and important stipulation in the contract. My brethren 
hold that the defendants are liable notwithstanding this failure of per- 
formance by the plaintiff, on the ground that his failure was the result 
of a mistake, against the ordinary and legitimate consequences of which 
he is protected by Gen. Stats., ch. 157, sec. 2. In this I have not been 
able to agree with them. The statute is as follows: “No policy of in- 
surance shall be avoided by reason of any mistake or misrepresentation, 
unless it appears to have been intentionally and fraudulently made.” 
The question is, What does this mean? I confess it seems to me the 
meaning lies on the surface of the language used, and that the provi- 
sion relates to the making of the contract and not to its performance. 
The whole import and effect of the statute is to guard against the 
consequences of a mistake ; for a misrepresentation not intentionally 
nor fraudulently made is simply a mistake, and nothing more. To 
protect the insured against a forfeiture by reason of an innocent mis- 
take in making the contract of insurance accords with natural justice, 
and seems to be little more than introducing a familiar branch of 
equitable relief ; but to release him entirely from the performance of a 
legal and wholesome condition in the contract, which he has entered 
into fairly, with his eyes open, when there is no pretence of fraud or 
mistake-in the making of the contract, seems to me such an extraor- 
dinary interference with the right which all men have to bind them- 
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be inferred except upon such evidence as leaves no other conclusion 
possible. 

If I am wrong in supposing that the statute is so plain as not to 
admit of interpretation, then we must look for the just rule of con- 
struction to be applied in determining what it means. It is said to be 
the duty of courts so to construe statutes as not to violate fandamental 
principles—Potter’s Dwar. on Statutes, 144 ; and, again, statutes are to 
be interpreted with reference to the principles of the common law in . 
force at the time of their passage, except when the statute itself or the 
courts have otherwise determined. Ib., 145. If there be doubt, and 
one construction leads to manifest absurdity and injustice while the 
other accords with natural equity and reason, the latter should obtain. 
It seems to me contrary to fundamental principles, as it clearly is con- 
trary to the principles of the common law, that one party to a legal 
contract should be released from performance of a condition upon 
which the liability of the other is expressly made to depend, and the 
other still be held liable. It certainly seems to me little less than 
annulling a contract which the parties have made for themselves, and 
substituting for it a different one such as somebody may suppose 
they ought to have made ; and this neither the legislature nor the 
court can do. 

The alleged mistake here is, that the plaintiff did not know the 
premises had been vacated. Was it not his duty to have known that 
fact? Or, if he did not know it personally, ought he not to have pro- 
vided for the fulfillment of his contract in this respect, as he easily 
might, without his personal knowledge? He deliberately bound him- 
self, under penalty of forfeiting his policy, to inform the defendants 
“immediately ” in case the premises were vacated. It was an indis- 
pensable requisite to the literal performance of this stipulation that he 
should inform himself of the fact he thus bound himself to communi- 
cate. If he failed to inform himself, and also failed to provide that 
notice should be given without his personal knowledge, it seems to me 
clear that he omitted the very thing he had bound himself to do ; and 
I am unable to discover anything to distinguish the case from any 
other where a person, from negligence or forgetfulness, fails to dis- 
charge a legal obligation which he has voluntarily assumed. I cannot 
comprehend the ground upon which his failure can be said to have 
resulted from mistake, in any legal or proper sense of that term. The 
whole amount of it seems to be, that he undertook to do a certain 
thing as a condition upon which his policy should continue in force, 
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and then utterly neglected to take a single step in the direction of 
performing the condition. . 

The reasons for my dissent, then, are: 1. That, admitting this to 
be a mistake, it does not come within the statute, inasmuch as the 
statute has relation to mistakes in the making of the contract, and 
not to a clear failure of performance like this. 2. That this cannot 
properly be called a mistake, but simply a negligent want of know- 
* ledge by the plaintiff of a fact which, by the express terms of the 
contract, he was bound to know and communicate to the defendants. 

It is further suggested as not impossible that a reasonable inter- 
pretation of the condition may relieve the plaintiff from the forfeiture 
contemplated by its terms ; that the word “immediate,” as there used, 
means substantially the same as within a reasonable time, and that a 
reasonable time had not elapsed during the nine months that inter- 
vened between the vacating of the house and the fire. It will not be 
contended, I suppose, but that we must give to the word “ immediate,” 
as used in this contract, its natural and commonly received signifi- 
cation and effect. The word is defined as “having nothing interven- 
ing, either as to place, time, or action ; direct, proximate.” Doubt- 
less, in the common use of the language, “immediate” does not 
always mean without the intervention of an instant of time, or the 
smallest conceivable extent of space. In a certain sense, I should 
say the plaintiff here would be entitled to a reasonable time within 
which to give the notice; but the notice must still substantially 
answer the terms of the contract. It must be immediate, according 
to the idea conveyed by the word in the common language of the 
country. It seems to me impossible to hold that a failure to give 
the notice for a space of nine months was not a,failure to give 
“immediate” notice, within any fair and reasonable construction of 
the policy. 

Case discharged. 

Sara, J., did not sit. 
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COURT OF APPEALS OF NEW YORK. 


SARAH L. FITCH, Appl’t,* 
US. « 


AMERICAN POPULAR LIFE INS. CO., Resp’t. 


Where the language of the application and policy is such as to give the insured 
every reason to believe that nothing but gross carelessness or deliberate mis- 
representation will avoid the policy, and that if the answers are given in good 
faith the claim will not be contested, and where the questions are numerous, 
puzzling, any very difficult to answer correctly, the answers will be regarded 
as representations although declared im the policy and application to be 
warranties. 


To sustain a nonsuit the answers must be shown not only untrue, but fraud must 
be so conclusively proved that there is no question for a jury. 


The question whether he had ever had any illness, local disease or injury in any 
organ, was answered no. 


Held, that a temporary injury to the eye six years before, and then healed, was not 
conclusive evidence of fraud or breach of warranty. The question of fraud 
was for the jury. 


To the question, ‘‘ Family physician, and each one who has ever given the party 
medical attendance,” the answer was, *‘ Have none.” 

Held, that the suppression of physician’s name who had given temporary treatment 
several years before was not conclusive evidence of fraud, but a question for 
the jury. 

Order of General 'Term reversed and judgment entered upon the verdict. 


Raparto, J. 

The exceptions mainly relied upon on the argument are those taken 
to the refusal of the judge to grant the motion for a nonsuit; to his 
refusal to charge the jury that “if they believed that Fitch had had 
any disease of the eyes such as to require care and attention, no re- 
covery could be had ;” that “if they believed that Fitch had had any 
injury of the eyes, there could be no recovery;” and that “if they be- 
lieved that there existed at any time prior to the application, either 
a disease, or any injury of the eye, there could be no recovery.” Also 
to the exclusion of evidence that Fitch committed suicide. Other 
exceptions were taken and appear in the case, but if the positions 
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upon which they are founded are sound, they are available under the 
motion for a nonsuit, and have been so treated on the argument, and 
will be here considered in that connection. 

The motion for a nonsuit was made upon the ground that by the 
undisputed and uncontradicted evidence it appeared that Fitch, in 
the application he made for the policy, made misrepresentations as to 
certain facts, and concealed and withheld certain other facts, which 
under the terms of the policy and of the application necessarily made 
it void. . 

It is claimed on the part of the defendant that the statements con- 
tained in the application were warranties, and must be absolutely 
true; that it was not for the jury to pass upon the question whether 
they were material to the risk, nor whether the applicant made any 
intentional misstatement ; that the only question is whether or not 
the statements were true, and that if any untrue statement (except 
as to ancestry) was made in the application, the plaintiff cannot re- 
cover, and that it is wholly unjmportant whether or not the matter 
as to which the untrue statement was made had any tendency to in- 
crease the risk, or any connection with the cause of death, or whether 
the statement was known to the applicant to be untrue. 

The first question to be considered is, whether the statements con- 
tained in the application were absolute warranties or were represen- 
tations, and whether, under the terms of the policy and application, 
the warranty therein mentioned was not in effect simply that the 
statements were made in good faith. Although the term warranty is 
used in both instruments, it must be construed with reference to the 
other language employed in the same instruments. These instru- 
ments were prepared by the defendant, and themselves explain the 
degree of responsibility to be assumed by the applicant in answering 
the questions, propounded to him. Although the word warranty is 
employed, yet if the explanations accompanying that term show that 
a strict warranty was not intended, these explanations given by the 
defendant itself in the papers, and which induced the applicant to 
undertake to answer the questions and enter into the contract, must 
govern. 

The application begins with a preamble, headed “ Explanation.” 
This explanation describes the nature of life insurance and defines 
the terms “insured” and “assured.” It then proceeds to state that 
the policies of this company are made in entire, unconditional, honest 
good faith, and that it is required as a condition that the application 
be made in equal good faith. That if it is, and the conditions fulfilled, 
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premiums paid when due, etc.,—‘‘all of which is easily done when the 
intention is good, the assured may confidently rely upon the prompt 
payment of the assurance by this company as one of the most certain of 
human events. The assurance can be jeopardized only by dishonesty 
or inexcusable carelessness on the part of the applicant, since each 
question and answer is easily made correctly, if only truthful, ‘I do not 
know’ is as proper at one time as ‘Yes’ or ‘No’atanother. * * 

* * The sole object is to protect the honest from the effects of misstate- 
ments not only of themselves but of others, by having everything so 
plain that it will be clearly evident that a misstatement can be made 
by intention only.” 

It then proceeds to propound questions as to the grandparents, 
parents, uncles and aunts on the paternal and maternal sides, wheth- 
er living or dead, their health when living, ages at death, causes of 
death, weight, height, complexion, color of hair, beard and eyes, and 
various other questions concerning them. Then follow a great num- 
ber of questions of the most minute character touching the insured, 
his constitution, habits etc., and among others as to his weight, how 
much increase or diminution in weight in one year and in five years, 
what diseases he has had, including those of childhood ; wheth- 
er any place where he has ever lived was subject to any disease, and 
what ; as to his habits, how often he bathes, whether he rises and 
retires regularly, whether late or early, what he wears next his skin, 
what kind of stimulants he uses, if any ; whether he takes his tea or 
coffee weak or strong; the extreme number of glasses of ale, beer, 
cider or wine he takes in a day, the quantity he takes in a month; 
whether he has ever been intoxicated, and how: often ; whether the 
action of his bowels is regular every day ; whether he has any practice 
tending to impair health, ete ; whether his vocation endangers life or 
health, what it will be ; whether he has reason to think his residence, 
vocation or any circumstance affecting him will be more hazardous to 
life and health than is at present the case; whether his hands and 
feet are usually warm or cold ; whether any kind of food usually pro- 
duces ill health or indigestion; whether he has ever had any of a 
long catalogue of diseases, many of which are of a character which 
he might well have had without knowing it, and which he might 
naturally deny ignorantly ; whether he has ever had any diseases of 
or injury to any organ, or has ever had any symptoms of disease of 
any organ ; whether he is acquainted with the laws of health, and 
whether he takes pains to observe them, and a host of other questions 
which no human being could with safety undertake to answer accu- 
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rately and warrant the correctness of his answers. Then follow ques- 
tione as to his knowledge of the conditions of the insurance, and 
among these whether he is aware that any fraud will vitiate the 
insurance, but he is not asked whether he is aware that any uninten- 
tional mistake in answering any of the host of questions thrust at 
him, whether material to the risk or not, will be a breach of warranty 
and vitiate his policy. 

The applicant is required to answer the questions thus propounded 
by making upon or over each question conventional marks, one of 
which signifies yes, or good, or positive ; one no, or bad, or negative; 
double of either, very or decidedly ; one medium, and the other, do 
not know. 

This document, which the applicant is required to’ sign, concludes 
with a declaration that his answers to the questions and the written 
statements in the preceding statement, declaration or warranty, to- 
gether with the statement made to the examining physician and 
signed, are warranties correct and true, and that there is not con- 
cealed, withheld nor unmentioned therein any circumstance in- 
relation to the past or present state of health, habits of life, condition 
nor intentions of the applicant, nor any fact concerning his relatives 
or ancestry with which the company ought to be made accquainted, 
(without specifying what is the nature of such last mentioned facts, ) 
also that the statements etc. shall be the basis and form part of the 
contract or policy, and if not in all respects true and correct the 
policy shall be void. 

This application was signed by Fitch, the questions being wholly 
or in part answered by means of the stipulated hieroglyphics, and a 
poliey was thereupon issued on his life in favor of the plaintiff as as- 
sured for $3,000. This policy contains a declaration on the part of the 
company that it is issued in entire unconditional honest good faith, 
and with the just intent of scrupulously fulfilling all the conditions 
and engagements of the contract with absolute certainty, and then 
proceeds to state that fraud or intentional misrepresentation violates 
the policy, and that the statements and declarations made in the ap- 
plication are warranties and in all respects true, and do not suppress 
or omit any fact relative to the insured affecting the interest of the 
company, or which, whether material or not, would tend to influence 
the company in taking the risk. To this policy is annexed a notice 
to the policy-holders of the conditions of the insurance, one of which 
is, that proofs of loss may be presented at any time, but that as the 
payment will be contested only in case of fraud, it is agreed and pro- 
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vided, in order that the facts may be fresh and attainable, that no ac- 
tion on the policy shall be sustainable unless commenced within 
twelve months after the decease of the insured. 

It seems to us—looking at all these papers together, considering the 
character of the minute inquiries made of the applicant, the extrava- 
gance of supposing as to many of them that any one could undertake 
to answer them categorically as required, and warrant the answers, 
or at most do more than express an opinion concerning the subject 
of them, coupled with the repeated professions of good faith on the 
part of the company and exhortations to like good faith on the part 
of the applicant, and the declarations, that if the application is made in 
good faith, equal to that: professed by the company, and the conditions 
fulfilled, premiums paid etc., the assured may confidently rely upon the 
prompt payment of the assurance by the company as one of the most 
certain of human events ; that the assurance can be jeopardized only 
by dishonesty or inexcusable carelessness on the part of the appli- 
cant; that the sole object is to protect the honest from the effects of 
misstatements by having everything so plain that a misstatement can 
be made by intention only; that fraud or intentional misrepresenta- 
tion violates the policy, and that the payment will be contested only 
in case of fraud—the true construction of the papers is that the 
policy is to be void only in case of intentional and fraudulent mis- 
representation or suppression of facts by the applicant, and that al- 
though the term warranty is used, yet its legal effect is so modified 
by the explanations and declarations by which it is accompanied, that 
jt imports no more than an assurance that the statements are made 
honestly, in good faith, and are believed by the applicant to be cor- 
rect and true. These explanations and declarations are so inconsis- 
tent with the legal effects of warrauty, in the strict legal sense of the 
term, that both cannot stand together; and to hold the applicant to 
the strict rules applicable to warranties would be to entrap him into 
an agreement which he never intended to make. 

The statement, that payment of the loss will be contested only in 
case of fraud, is one easily comprehended by every man of ordinary 
understanding, and together with the other plain declarations, expld- 
tions and and assurances contained in the papers must have been in- 
tended and were calculated to inspire confidence in applicants for in- 
surance, and to induce to believe that an unintentional and honest mis- 
take or omission on their part, in traveling through the maze of com- 
plicated questions put to them, would not be taken advantage of by 
the company. Where a warranty is understandingly and clearly 
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given by an insured, no matter how immaterial the fact warranted 
may be, he will be held strictly to his contract. But when thrown 
off his guard and induced to enter into such a contract by declara- 
tions of the insurer, such as appear in this case to have been con- 
tained in the papers prepared by the defendant and evidencing the 
contract, the declaration in the same papers that the statements are 
warranties and the basis of the contract etc., must be so construed, 
if possible, as to harmonize with the explanations and declarations of 
the insurer, and if this is not possible they should be rejected. 

Under this view of the contract it was necessary, in order to sus- 
tain the defense, to show not only that the statements were untrue, 
but that they were known by the insured so to be, and that they and 
the alleged omissions were made intentionally and with a fraudulent 
design, and to entitle the defendant to the nonsuit asked, it was 
necessary that this fraud should be so conclusively proved that there 
was no question for the jury. 

There was some evidence tending to show fraud in the statement 
and in omitting to mention certain facts; but this evidence was in our 
judgment far from being of that conclusive character and so uncon- 
troverted as to have justified the judge in nonsuiting the plaintiff. 

The main facts relied upon were that some six years before the 
policy was applied for the deceased had had an inflammation of the 
eyes, termed by the physicians conjunctivitis. The evidence tended 
to show that this was caused by some sand being thrown in his eyes 
while in the army in 1864, and that he had been discharged from the 
army for this cause. That this conjunctivitis was merely a tempo- 
rary inflammation of the eye, of which he had been long since cured, 
and that it was not calculated to affect the duration of his life. That ° 
he had been confined in the hospital in Virginia by reason of this in- 
flammation of the eyes in October, 1864, when he was furloughed, and 
that he was treated for the same complaint by Dr. Benson, in Novem- 
ber, 1864, and was finally discharged from the army in May, 1865. 

Tt was attempted to be proved that his eyes bore traces of his hav- 
ing had iritis at some period of his life, but this proof was controvert- 
ed by evidence and therefore would not have justified a nonsuit. The 
policy was issued in November, 1870, and it is not claimed that he 
then had any disease of the eyes. The application contained an in- 
quiry whether the deceased “had ever had any illness, local disease, 
or injury in any organ,” which question he answered in the negative. 

This is claimed to have been a misrepresentation and breach of 
warranty by reason of which the plaintiff should have been nonsuited, 
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The president of the defendant, who appears to have been a physi- 
cian, enumerates about fifty parts of the human body which come 
under the denomination of organs, including among others the eye, 
the nerves, bones, cartilages, veins, glands of the skin, etc., and it is 
claimed by the defense that an injury to or disease of any of these 
organs at apy previous period necessarily: rendered the answer given 
by the deceased a breach of warranty, or a misrepresentation which 
should avoid the policy. If a finger had been broken, the skin in- 
jured, or a vein cut at any period of the applicant’s life, the policy 
would according to this doctrine be void. 

We think that, according to the construction which we have put 
upon the contract in question, the judge would not have been justi- 
fied in holding that the omission to mention a temporary injury to 
the eye by sand being thrown into it, which had produced inflamma- 
tion, six years before the policy was applied for, and which was then 
cured, was conclusive evidence of fraud, or breach of warranty suffi- 
cient to avoid the policy. If of any importance it was at most evi- 
dence of fraud to be submitted to the jury. 

These policies are provision made usually by persons of slender 
means for the benefit of their families in case of death. They some- 
times devote their small savings for many successive years to paying 
the premiums. To justify us in holding that all the answers given to. 
the multitude of questions asked in the case before us are warranties, 
and that a mistake or unintentional omission as to any of them should 
avoid the policy, the clearest, most unequivocal and unqualified 
language should be employgd in the policy and conditions. 

A company cannot be permitted in the same papers to say to the 
assured, to induce him to enter into the contract, that nothing but 
fraud or intentional misstatement shall avoid his policy, or that pay- 
ment will be contested only in case of fraud, and when the claim for 
payment is presented, to set up as a defense a merely technical breach 
of warranty in relation to some trivial matter. In a case like this, 
considering the number and character of the inquiries made of the 
insured, if the answers were all held to be warranties it would in 
substance be optional with the company whether to pay or not, for 
it would be a marvel if some flaw could not be found in the applica- 
tion. No intelligent person would knowingly invest his earnings in 
so precarious a security. 

Another alleged ground of nonsuit was the response of the appli- 
cant to the question: “ Family physician, and each one who has 
ever given the party medical attendance? if neither exists, name some 
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medical man, an acquaintance who knows the party well.” The 
answer was, “ Have none.” 

This answer was upon its face incomplete. It applies only to the 
call for the name of the family physician. Whether the suppression 
of the name of Dr. Benson, who had attended the applicant for in- 
flammation of the eyes in November, 1864, and again in 1867, for 
some other complaint not mentioned, and of the doctor who was 
called in to visit his boy in 1870, and attended him twice at Troy, 
were fraudulent suppressions, were questions for the jury. If the 
defendant had desired a fuller answer to the question it should have 
insisted upon it at the time. 

The same remarks apply to the statements of the applicant as to 
his vocation, his residence, and to the question whether he had been 
medically examined for the army or navy, or with reference to insur- 
ance ; and to his omission to mention the fact of his discharge from the 
army. ‘There was no such conclusive evidence of fraud or intentional 
misrepresentation as required the court to pass upon the fact. The 
refusals to charge as requested are covered by the remarks already 
made, and this disposes of all the material exceptions, except the re- 
jection of evidence that Fitch, the deceased, committed suicide. 

The policy contained no stipulation that it should be void in case 
sof the death of the insured by suicide. It was not taken out for the 
benefit of Fitch, but of his wife and children. Although they were 
bound by his representations, and any fraud he may have committed 
in taking out the policy, the policy having been obtained through his 
agency, yet they were not bound by any acts or declarations done or 
made by him after the issue of the policy, unless such acts were in 
violation of some condition of the policy. We have examined the 
various grounds upon which the defendant claims that this evidence 
was admissible, but are of opinion that they are not sufficient. 

The order of the General Term should be reversed, and the judg- 
ment entered upon the verdict affirmed with costs. 

All concur, except Cuurca, Ch. J., and Forerr, J., not voting. 
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CHAUNCEY PERRY, Appelians, 
VS. 


LORILLARD FIRE2INSURANCE CO., 
Respondent. * J 


The policy provided that it should be void ‘if any change take place in title or 

iz possession, whether by legal process, or judicial decree, or voluntary transfer 
or conveyance.” The insured was adjudged a bankrupt under the U.S. Bank- 
rupt Act of March 2d, 1867, and his property assigned by the register to the 
assignee in bankruptcy. The policy was issued subsequent to the passage of 
the act. 

Held, that this was a change of title within the policy clause, and the mortgagee to 
whom the loss was payable, being subject to the rights of the insured, could 
not recover. 

Judgment affirmed. 


This is an appeal by the plaintiff from a judgment of the General 
Term of the Supreme Court, in the Fourth Judicial Department, en- 
tered after hearing exceptions ordered to be heard in the first in- 
stance at General Term. 

The action was brought by the plaintiff to recover a loss for dam- 
age by fire to a dwelling-house in the city of Rochester, insured for 
one year by the defendant, in and by a policy to the amount of $2,000, 
issued to James Cochrdne, then the owner thereof, bearing date the 
14th day of December, 1869, on the face of which, and beneath the 
clause effecting the insurance, was written: “Loss, if any, pay 
Chauncey Perry,” the plaintiff, who at that time held a mortgage on 
the property insured excéeding the amount of insurance. The policy 
contained this provision or condition : “ If the property insured shall 
be sold or transferred, or any change take place in title or possession, 
whether by legal process, or judicial decree, or voluntary transfer or 
conveyance,” * * * * then “this policy shall be void.” The fire 


* Argued May 35, 1874. 
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occurred on the 23d day of May, 1870, damaging the property be- 
yond the amount of the insurance. Cochrane being then, and up to 
the time of the trial, February 28th, 1871, in possession thereof. 

Previous to the fire involuntary and compulsory bankruptcy pro- 
ceedings were commenced in the District Court of the United States 
for the Northern District of New York, against the said Cochrane, 
which resulted in an adjudication, made on the 1st day of April, 1870, 
declaring and adjudging him a bankrupt within the true intent and 
meaning of the act of Congress, entitled “An act to establish a uni- 
form system of bankruptcy throughout the United States,” approved 
March 2, 1867, and thereupon such further proceedings were after- 
ward had that Vincent M. Smith was, by the choice of the required 
number of creditors of the said Cochrane, appointed his assignee by 
Joseph D. Husbands, register in bankruptcy, who, on the 30th day 
of April, 1867, by virtue of the said act, conveyed and assigned to 
the said assignee all the estate, real and personal, of the said bank- 
rupt, including all the property, of whatever kind, of which he was 
then possessed or in which he was interested or entitled to have on 
the 26th day of January, 1870, the time when the bankruptcy pro- 
ceedings were commenced, with all his deeds, books, and papers, re- 
lating thereto, excepting such property (not including that in ques- 
tion) as was exempted from the operation of the assessment by the 
provisions of the 14th section of the said act. The above facts ap- 
peared on the trial, and it was admitted that the proceedings in the 
court of bankruptcy were regular so far that the court acquired juris- 
diction of the person and estate of the said James Cochrane. 

The evidence then closed and thereupon the defendant moved for 
a nonsuit on the ground that the involuntary proceedings in bank- 
ruptcy against the said James Cochrane produced such a change of 
title in the property insured as to render the policy void by the terms 
thereof. The motion was granted and an exception taken thereto 
was ordered to be heard in the first instance at General Term, who 
ordered judgment thereon for the defendant, and from that judgment 
the plaintiff appealed to the Court of Appeals. 


Grorce F. Danrorta, for Appellant. 
F. B. Perkins, for Respondent. 
Lor, C. 
The act of Congress, entitled ‘“ An act to establish an uniform sys- 
tem of bankruptcy throughout the United States,” approved March 
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2d, 1867, (U. S. Statutes at Large, vol. 14, p. 517,) and by section 14 
thereof declares that as soon as an assignee in bankruptcy is ap- 
pointed and has qualified, ‘the judge of the court of bankruptcy, or, 
where there is no opposing interest, the register in bankruptcy, shall, 
by an instrument under his hand, assign and convey to the assignee 
all the estate, real and personal, of the bankrupt, with all his books 
and papers relating thereto. Such assignment shall relate back to the 
commencement of the proceedings in bankruptcy, and thereupon, 
by operaticn of law, the title to all such property and estate, both 
real and personal (except certain property exempted from its opera- 
tion, not embracing or including that in question,) shall vest in the 
said assignee. It then further declares as follows : “ All the property 
conveyed by the bankrupt in fraud of his creditors, all rights in 
equity, choses in action, patents and patent rights and copyrights, all 
debts due him, or any person for his use, and all liens and securities 
therefor, and all his rights of action for property or estate, real or 
personal, and for any cause of action which the bankrupt had against 
any person, arising from contract, or from the unlawful taking or de- 
tention, or for injury to the property of the bankrupt, and all rights 
of redeeming such property or estate, with the like right, power, title, 
and authority to sell, manage, dispose of, sue for and recover or de- 
fend the same, as the bankrupt might or could have had if no assign- 
ment had been made, shall, in virtue of the adjudication in bankruptcy 
and the appointment of his assignee, be at once vesied in such assignee.” 

The bankrupt, Cochrane, at the time of the adjudication of the 
court of bankruptcy declaring him to be such, and at the time of the 
assignment by the register in bankruptcy, under and in pursuance of 
the above mentioned provision, to the assignee appointed by him, 
owned and was in possession of the dwelling-house insured and cov- 
ered by the defendant’s policy, and it by the assignment passed to the 
said assignee subject to the plaintiff’s mortgage. The policy, after 
insuring the property, declared on its face that the loss, if any, was 
payable to the said plaintiff, and his interest as mortgagee was not 
specifically insured. He therefore stood in the same relation to the 
defendant as Cochrane the insured did, and his rights were subject 
to all the conditions and provisions contained in the policy, to the 
same extent as if the clause declaring the loss, if any, to be payable to 
him had not béen inserted. See Grosvenor vs. Atlantic Fire In- 
surance Company, 17 N. Y., 391. One of these conditions and pro- 
visious was that if the insured property should be sold or transferred, 
or any change take place in title or possession, whether by legal pro- 





676 Report of Decisions. [Sept., 


cess, or judicial decree, or voluntary transfer or conveyance, then and 
in every such case the policy should be void. The question is then 
presented whether the policy in question had become void at the time 
the fire occurred, which was on the 23d of May, 1870, more than a 
month after Cochrane, the assured, was adjudged to be a bankrupt, 
and twenty-three days after the date and execution of the said as- 
signment by the register to the assignee in bankruptcy. There can 
be no doubt that Cochrane had then ceased to be the owner of the 
premises, and that there had been a transler and change of title ef- 
fected by the bankruptcy proceedings, although he himself had not 
made a sale or voluntary transfer or conveyance thereof. Is the trans- 
fer and change of title so made a violation of the condition or provi- 
sion of the policy above referred to? 

IT cannot doubt that it is. The bankrupt act above referred to de- 
clared the several district courts of the United States to be “ consti- 
tuted courts of bankruptcy,” with original jurisdiction in their res- 
pective districts in all matters and proceedings in bankruptcy, and 
they were thereby “authorized to hear and adjudicate upon the 
same,” according to the provisions of the said act. 

The policy in question was issued after that act took effect, and the 
language used is sufficiently broad and comprehensive to include a 
transfer and change of title by or under a decree of a court of bank- 
ruptcy. It not only declares that if the property imsured shall be 
sold or transferred, but also that if “ any change take place in title” 
or possession, “ whether by legal process, or judicial decree, or volun- 
tary transfer or conveyance,” then and in every such case the policy 
shall be void. The adjudication of the court of bankruptcy adjudg- 
ing and declaring’ Cochrane a bankrupt was a judicial decree, and the 
bankrupt act declared that all his property was, “in virtue of the 
adjudication of bankruptcy and the appointment of his assignee, at 
once vested in such assignee.” And it further declared that a copy 
duly certified by the clerk of the court, under the seal thereof, of the 
assignment made by the judge or register, as the case might be, to 
him as assignee, should be conclusive evidence of his title as such 
assignee to take, hold, sue for and recover the property of the bank- 
rupt. These provisions clearly show that there was a transfer and 
change of title to the dwelling-house insured by the policy under and 
by virtue of such adjudication. There is no ground for saying, as is 
claimed by the appellant’s counsel, that the words “ judicial decree,” 
used in the policy, have a “technical meaning.” He says, using his 
own language, that they express a judgment in a court of equity, 
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and were so used in the policy, referring undoubtedly to some pro- 
ceeding, the result of which was a decree acting upon property di- 
rectly, as by direction to convey or to enforce a mechanic’s lien, or 
vendor’s lien, or foreclosure of a mortgage. There is no authority 
or reason for such a limitation. The terms are general, and not in 
any manner restricted to a decree of any particular court or tribunal 
competent to render a judgment or decree which, in its effect, or by 
its result, operates as a transfer or change of title. They were used 
in contradistinction to “a voluntary transfer or conveyance,” which 
are also specially mentioned as a means of effecting a change of title, 
—terms which have by construction of the courts been held not to ex- 
tend to and apply to a transfer of title by operation of law, and which, 
consequently, were not considered to be a violation of the covenant 
against alienation in policies of insurance and leases containing them. 
Judgments of a court of equity, which he concedes to be within the 
terms, do not per se so effectually transfer the title to the property 
affected thereby as the adjudication in bankruptcy does, as declared 
by the provisions of the bankrupt act, herein-above particularly re- 
ferred to. They are the foundation and authority for executing con- 
veyances as prescribed and directed thereby, and it is clear that an 
alienation by or through a judgment or decree of any and every com- 
petent act, was probibited, and that it was intended to declare that 
such an alienation of the property insured, as well as that by a con- 
veyance executed by the owner himself, should render the policy void. 
That is the fair and proper construction of the terms used to express 
the intention of the parties, with the view and object, unquestionably, 
that a change of title by operation of law, in the cases designated, 
as well as voluntary conveyances, should be a violation of the cove- 
nant against alienation in the policy, and render it void ; and, as the 
counsel of the respondent well says, to hold that the title has not 
been changed by the decree in bankruptcy, is to nullify the agreement 
of the parties, which is to be construed and have the same effect when 
expressed in a policy of insurance as in any other instrument. See 
Savage vs. Howard Ins. Co., 52 N. Y., 502. (2 Ins. Law Journal, 
769. ) 

The case of Starkweather vs. Cleaveland Ins. Co., 2 Abbott, U. S. 
Reports, p. 67, decided by the District Court of Northern District of 
Ohio, is not inconsistent with the views above expressed in relation 
to the covenant and its effect, but in perfect and entire harmony 
therewith. By a reference to the facts therein, it appeared that the 
covenant against alienation contained in the policy then in question 
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was in these words: “if the titie to the property is transferred or 
changed, this policy shall be void.” No mention is made as to the 
manner of effecting such transfer, and Sherman, J., in his opinion, says 
that “the covenant against the change or transfer of title in different 
policies varies somewhat in phraseology. In some policies the lan- 
guage used is ‘sold or conveyed in whole or in part,’ in others, ‘ shall 
not be alienated by sale or otherwise,’ or, as in this, ‘the title shall 
not be changed or transferred.’” He adds, “all these expressions are 
in substance the same. * * * * These covenants therefore on the 
part of the assured are that he will not assign the policy, or in any 
manner change his title to or the ownership of the property insured.” 
His last remark clearly shows that he considered and construed the 
covenant, then the subject of consideration, to be limited and re- 
stricted to a transfer or change of title by the assured himself, and 
not to extend to or include a change of title by mere operation of 
law. This is more fully shown by what he subsequently says after a 
review of certain cases cited by him, “ upon the effect of an involun- 
tary act of bankruptcy upon the breaches of covenant in insurance 
and other like contracts.” He concludes as follows : “On these authori- 
ties it seems clear to me that the clauses in this policy, forbidding its 
assignment and the change and transfer of the title to the property, 
have no more effect than similar words in leases. Both are contracts 
between two persons, with this difference, that leases are under seal 
and therefore of a higher nature.” The authorities referred to by 
him related to general covenants against alienation, construed to be 
limited in their effect to a voluntary alienation by the parties them- 
selves, and none of them appear to have extended the covenant, as 
the policy now the subject of consideration does, to a transfer or 
change of title “ by legal process or judicial decree,” and not limiting 
it to a “voluntary transfer or conveyance.” The difference in the 
terms of the covenant in the case of Starkweather vs. Cleaveland Ins. 
Co., from this, shows that it cannot be considered as an authority 
against the construction here given by me to the covenant in ques- 
tion. 

The learned judge in that case also advanced the doctrine (not ne- 
cessary to the decision made by him as above stated, as to the mean- 
ing of the policy) that the assignee in cases of involuntary bank- 
ruptcy, has the mere control of bankrupt property “as the agent of 
the law to sell the same and pay his debts,” saying, “that the law 
does not give to or vest in him the absolute ownership, in his own 
right, to the property. He is a mere trustee, accountable under the 
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law to the cestui que trust. He holds the property assigned to him in 
trust of all Jeases and policies as well as other property,” and claims 
that the property, notwithstanding the adjudication adjudging him a 
bankrupt, and the assignment of his property by the register in 
chancery, is still in law the bankrupt’s property, but by operation of 
law in the hands of the assignee for the sole purpose of selling and 
applying the proceeds for the bankrupt’s benefit. I concede that 
the property does not become vested in the assignee as his own indi- 
vidual property, to be held by him-in his own right and for his per- 
sonal use and benefit, and that it is held by him in trust, but for 
the benefit, primarily, of the bankrupt creditors, and so far for his 
use in the payment of his debts. I however do not agree with him 
that the title to the property does not become vested in the assignee, 
but, on the contrary, as I have shown, the title thereto, and not the 
mere control thereof, is, by the clear and unequivocal language of 
the bankrupt act, to which reference has hereinbefore been particu- 
larly made, declared to be vested in the assignee. He becomes the 
owner thereof, in trust, I admit, for the purposes declared in the said 
act, but nevertheless the owner does not stand in the mere relation 


of agent for the bankrupt, who, both in fact and law has, by the 
proceedings, become divested of the legal title. It follows from the 
views above expressed that the judgment appealed from should be 
affirmed with costs. 

All concur. 
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SUPREME COURT OF WISCONSIN. 


A. A. STROHN er at., Appellants, 
vs. 


HARTFORD FIRE INS. CO., Respondent. 


An agreement with an agent to insure, in which neither the rate of premium nor 
time the insurance was to run were fixed upon, but were left subject to future 
adjustment, does not constitute a valid contract of insurance. 


The principal of a promissory note or check silent as to time, cannot be applied 
to a contract of insurance, 


Usage of the company as to its practice in its insurance with other parties is im- 
material where no complete contract has been made. 


Judgment affirmed. 


Contr, J. 


The court below nonsuited the plaintiffs upon the ground that as 
there was no time fixed for the expiration of the policy, or continu- 
ance of the risk, no complete contract of insurance was entered into 
between the parties. The correctness of this view of the case is the 
main question before us, for, if sustained, it ends the cause. 

The complaint states three separate parol agreements for insurance 
made by H. N. Comstock for the benefit of himself and the plaintiffs, 
with O. J. Dearborn as agent of the defendant company. These 
agreements, as set out in the complaint, are explicit and definite as to 
the amount insured; the continuance of the risk ; and the rate of 
premium to be paid ; and did the proof in regard to the contract 
come up to and sustain these allegations, there would be no doubt as 
to the plaintiffs’ right to recover under the former decision. Strohn 
vs. Hartford Ins. Co., 33; Wis., 650, [3 Ins. L. Jour., 288.] But it seems 
to us that the proof fails to show a valid contract of insurance. The 
verbal arrangement relied on to show a contract was in substancethis. 

Comstock, who effected the insurance, if any contract was made, 
testified that in the spring of 1872, he contemplated establishing a 
tobacco warehouse for the storage of tobacco and when ready receive 
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it, and when he had received some he went to Dearborn in relation 
to insurance. He told Dearborn that he had received some tobacco 
in his warehouse and had advertised to receive and store tobacco for 
other parties, and keep it insured and sell it or hold it, subject to the 
order of the owners, as the case might be, and that he wanted to effect 
some insurance. He says that Dearborn told him that an open po- 
licy would be best. The amount perhaps would be increasing or di- 
minishing as time passed along, and he thought it would not be best 
to issue an ordinary policy of insurance specifying the amount for a 
specified time, but that the witness had better have what was called, 
in insurance parlance, an open policy, allowing the amount to be in- 
creased or diminished as witness thought proper. Before the conver- 
sation closed the witness said to Dearborn, “Insure me $400.* * In- 
sure $400 on tobacco in my warehouse belonging to me and held by me 
in store for others. * * * * Finally he said he would give me $400 
insurance in the Hartford in that way. * * * * Finally he said he 
would give me $400 upon any tobacco I had then in the warehouse. 
I asked him what per cent.? He said 13-4. I said all right ; how 
about the premium being paid? Well, he didn’t know how much if 
would be, because we didn’t either of us know how lone the insur- 
ance would continue on that amount, and he said ‘I will eall on you 
when I want the premium ; you can pay me when I eall for it? I 
said All right.” This is all that was said in regard to the first’ con- 
tract made on the 23d of April. On the 3d of May the witness testi- 
fied that he went to Dearborn andl said to hin “ that T wanted $1,500 
more insurance on tobaceo in the rick or warehouse. He said ‘ Put it 
in the same open policy as the others,’ and I said ‘That will be satis- 
factory to me. With the same premium?’ ‘Yes sir.’ I asked him if that 
was all right. He said ‘Yes, make it the same as the others.” The 
conversation in regard to the third agreement was substantially the 
same as that in respect to the second, except the witness did not re- 
member whether at that interview anything was said about the pay- 
ment of premium ; but the witness testified that Dearborn said “ he 
would make the entries and issue a policy in proper time ; or he would 
give me a policy, or would make out the papers.” In the conversa- 
tions, when anything was said about payment of the premium the 
witness said that Dearborn told him he would eall upon him for it 


when he wanted it ; witness tendered no money but said he would pay 
itif Dearborn wanted it. ‘‘ His excuse was, that he did not know ex- 
actly how much to take, and would not take it just then.” And the 


witness closes his testimony with the statement that “there was no- 
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thing said between me and Dearborn as to how long this insur- 
ance should run.” This is really all the evidence in relation to the 
several contracts set out in the complaint, and it seems to us it fails 
to show that the negotiations resulted in a valid agreement, or that 
the parties came to an understanding upon all the material conditions 
of the contract. The amount of premium to be paid and the con- 
tinuance of the risk are not agreed upon, nor is there.any stipulation 
in the agreement from which these important elements of the con- 
tract could be fixed and determined. The rate of premium and con- 
tinuance of the policy are certainly important terms in a contract of 
insurance, Perhaps a contract which either party could terminate 
at any time by a notice to the other, might be a valid contract, as in- 
timated by Comstock, J., in Trustees of the Baptist Church vs. 
Brooklyn Fire Ins. Co., 19 N. Y., 305, until the notice was given. 
However this may be, the general rule is, that to constitute a valid 
contract of insurance the minds of: the parties must meet as to the 
premises insured and the risk, as to the amount insured, as to the 
time the risk should continue, and as to the premium. Same case 
in 28 N. Y., 153. Where parties verbally agreed upon all the terms 
of the insurance, except the rate of premium, and a previous insur- 
ance was referred to in the conversation upon the same kind of 
property in the same place as the property sought to be insured, no- 
thing being said about any change of rate, it was held to be fair in- 
ference of fact that the rate was to be the same as that paid for the 
previous risk, and that the minds of the parties met upon the amount. 
Audubon vs. Excelsior Ins. Co., 27 N. Y., 216. In Kennebee Co. vs. 
Augusta Ins. Co., 6 Gray, 204, where under an open policy of insur- 
ance on property on board a vessel from New Orleans to Boston, the 
cotton was insured for the voyage, and also in addition against fire, 
from the time of its deposit in a warehouse until it was shipped, the 
objection was taken that the agreemcnt fixed no certain time when 
the risk was to commence or terminate. But the court held that the 
risk commenced the day the cotton was first put in store by the 
plaintiffs at New Orleans, and that the termination of the whole risk, 
which included both the hazard of fire on shore and the perils of the 
sea on the voyage to be performed, was to be upon the safe arrival 
of the cotton at Boston, the place of its ultimate destination. In 
marine insurance, where a cargo is insured for a particular voyage, 
the policy “to continue on the property until landed,” (Monsur vs. 
New England Mat. Mar. Ins. Co., 12 Gray, 520,) there is no diffi- 
culty in determining when the risk terminates. In Walker vs. Me- 
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tropolitan Ins. Co., 56 Maine, 371, the evidence showed an applica- 
tion for builder’s risk and a permanent yearly risk for a given amount, 
and though no specific premium was agreed upon, yet it was un- 
derstood that the amount of premium should be deducted from the 
sum due the plaintiff from the defendants. The court said enough 
was done to make a complete contract of insurance. But all these 
cases, and others of the same character which might be cited, are 
manifestly in their features distinguishable from the one before us. 
Here, Comstock says, the rate of premium was to be 1 3-4 per cent. ; 
yet this, it is admitted, had reference to the annual rate. But the 
more serious defect in the contract is that no time was fixed for the 
continuance of the risk. Suppose a bill in equity had been filed, as 
is sometimes done: to specifically enforce the performance of the con- 
tract to issue a policy. How could the courts determine the essential 
elements of the contract which it was called upon to enforce? How 
long was the risk to continue ?—one month, two months, six months, 
or a year? Allis uncertain and indefinite upon the point. Again, 
suppose the company had brought an action'to recover the premium 
due on the contract, how much could it have claimed and recovered ? 
It seems to us it is impossible to say. The property was destreyed 
on the 21st day of May, and it is assumed that this was the termina- 


tion of the risk. But suppose the property had been destroyed a 
month later, or not destroyed at all, what then would have been its 


termination ? These tests clearly show, as it appears to us, that while 
the parties negotiated about insurance, still that they did not agree 
upon all the terms, and that no contract was ever completed so as to 
become binding upon them. For this was a case in which the duration 
of the risk might and should have been fixed. It was not one where 
the period is left indefinite, as it is in a voyage policy. It is true the 
parties speak of ‘the policy as an “open policy.” Precisely what 
meaning they attached to these words is not readily perceived. Mr. 
May, in his work on insurance, defines an open policy to be one in 
Which the sum to be paid as an indemnity in case of loss is not fixed, 
but is left open to be proved by the claimant in case of loss, or is to 
be determined by the parties. Sec. 30. Angel on Fire and Life Ins., 
sec. 253. In Watson vs. Swann, 103 Eng. C. L., 755, such a policy 
is spoken of as a “running policy,” but we do not understand that 
such policies have the duration of the risk indefinite and indeter- 
minable. These are elements by which the continuance of the policy 
can be ascertained, 
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The counsel for the plaintiffs insisted that a policy of insurance, 
silent as to the duration of the risk, should be placed upon the foot- 
ing of a promissory note or check upon a bank which expresses no 
time for payment and yet is held payable immediately on demand. 
But we do not see how that principle can be applied to a contract of 
insurance. The continuance of the risk is an important element in 
determining the rate of premium ; and how can the company fix its 
rates when that factor is left entirely indeterminate? A parol con- 
tract of insurance, indefinite as to time and indefinite as to rate of 
premium, is, as appears to us, incapable of enforcement. 

This view renders the rulings of the court, on the offers made to 
prove the usage of the company as to open policies, immaterial. If 
no complete contract of insurance was made there can of course be 
no recovery, whatever may have been the practice of the defendant 
in their insurance with other parties. In this case the parties did 
not come to an agreement upon all the terms of the contract, and in 
order to sustain it as a valid contract the court must supply condi- 
tions and act upon conjevtures. 

We think the judgment of nonsuit was correct and must be af- 


firmed. 
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SUPREME COURT OF THE UNITED STATES. 


Ocroser Term, 1874. 


Error to the Circuit Court of the United States for the Eastern District 
of Missouri. 


THE MUTUAL BENEFIT LIFE INS. CO., 
Plaintiff in Error, 


Vs. 
HALLIE NEWTON. 


. Every admission, upon which a party relies, is to be taken as an entirety, of 
the tact which makes for his side with the qualifications which limit, modify, 
or destroy its effect. When, therefore, the agent and officers of an insurance 
company stated to the agent of a party claiming upon a policy of insurance 
that the preliminary proofs presented were sufficient as to the death of the 
insured, but that they showed that the insured had committed suicide, the 
whole admission must be taken together ; if sufficient to establish the death of 
the insured, it was also sufficient to show the manner of his death. 


. The preliminary proofs presented to an insurance company, in compliance 
with the condition of its policy of insurance, are admissible as prima facie evi- 
dence of the facts stated therein against the insured and on behalf of the com- 
pany. 


- Frexp, J.. 

The policies upon which this action is brought stipulate for the 
payment of the insurance money within ninety days after due notice 
and proof of the death of the party insured, but they provide also 
that the policies shall be void if the insured shall die by his own 
hand. 

In answer to the action the company avers that the insured did 
thus die by his own hand, and that the policies thereupon ceased to 
be binding. 

The insured died at Los Angeles in Calfornia, in June, 1870, and 
proofs of his death were delivered by the father of the plaintiff to the 
agent of the company in August following. These proofs showed 
that the deceased committed’ suicide. They consisted of several 
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affidavits giving the time, place, and circumstances of his death, and 
the record of the finding of the jury upon the coroner’s inquest. The 
finding was that the deceased came to his death “by a pistol shot, 
fired by a pistol in his own hand, through the heart.” 

On the trial the father of the plaintiff testified that he was the 
agent, in the matter of these policies, of his daughter, and that, act- 
ing in that capacity, ‘he had delivered the written proofs mentioned 
to the agent of the company at St. Louis and had demanded payment 
of him, and afterward also of the officers of the company at the 
home office in Newark, New Jersey ; that at neither place wag any 
objection made either by the agent or the officers of the company to 
the form or fullness of the proofs of the death of the insured ; that 
the agent had said that they were sufficient as to form ; but that at 
both places objection was made at the same time that the proofs dis- 
closed a case of suicide, and on that account payment of the insurance 
was refused. 

The court allowed the statement to the witness as to the sufficiency 
of the proofs of death of the insured to be received as conclusive of 
that fact, but by its charge to the jury in effect separated the admis- 
sion of that fact from its accompanying language, that the proofs dis- 
closed a case of suicide, and held that this latter statement was an 
independent fact to be established by the company. In this particu- 
lar we think the court erred. Every admission is to be taken as an 
entirety, of the fact which makes for the one side, with qualifications 
which limit, modify, or destroy its effect on the other side. This is a 
settled principle which has passed by its universality into an axiom 
of the law. Here the admission related to the two particulars which 
the proofs established, the death of the insured and the manner of 
his death, both of which facts appear by the same documents. They 
showed the death of the insured only as they showed that he had 
committed suicide, and all that the officers of the company evidently 
intended by their declaration was that they were satisfied with the 
proofs of the one fact because they established the other. The whole 
admission should, therefore, have been taken together ; if it was suffi- 
cient to establish the death of the insured, it was also sufficient to 
show that the death was occasioned in such a manner as to relieve 
the company from responsibility. 

But the court also erred in excluding from the jury the proofs pre- 
sented of the death of the insured when offered by the company. 
When the plaintiff was permitted to show that the agent and officers 
of the company admitted the proofs established, it was competent for 
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the company to produce the proofs thus referred to and use them as 
better evidence of what they did establish. 

But independently of this position the proofs presented were ad- 
missible as representations on the part of the party for whose benefit 
the policies were taken, as to the death and the manner of the in- 
sured. They were presented to the company in compliance with the 
condition of the policy requiring notice and proof of the death of the 
insured as preliminary to the payment of the insurance money. They 
were intended for the action of the company, and upon their truth 
the company had a right to rely. Unless corrected for mistake, the 
insured was bound by them. Good faith and fair dealing required 
that she should be held to representations deliberately made until it 
was shown that the representations were made under a misaprephen- 
sion of the facts, or in ignorance of material matters subsequently 
ascertained. 

There are many cases which hold that where a mistake has oc- 
curred in the preliminary proofs presented, and no corrected state- 
ment is furnished the insurers before trial, the insured will not be al- 
lowed on the trial to show that the facts were different from those 
stated. The case of Campbell vs. Charter Oak Ins. Co., 10 Allen, 
213, decided by the Supreme Court of Massachusetts, and the case 
of Irwin vs. Excelsior Ins. Co., decided by the Superior Court of the 
city of New York, 1 Bos., 50 are both to this effect. It is not neces- 
sary, however, to maintain any doctrine as strict as this in the present 
case ; and possibly the rule there laid down is properly applicable 
only where the insurers have been prejudiced in their defense by re- 
lying upon the statements contained in the proofs. Be that as it 
may, all that we now hold is that the preliminary proofs are admissi- 
ble as prima facie evidence of the facts stated therein against the 
insured and on behalf of the company. No case has come under our 
observation, other than’ the present, where the preliminary proofs 
presented by the insured have been entirely excluded as evidence 
when offered by the insurers, the question being in all the cases 
whether these proofs estopped the insured from impeaching the cor- 
rectness of their statements, or from qualifying them, or whether they 
were subject to be explained and varied or contradicted on the trial. 

The case of Cluff vs. Mutual Benefit Ins. Co., in the Supreme 
Court of Massachusets, 99 Mass., 317 cited by the plaintiff, is far 
from sustaining his position. There the beneficiary had submitted 
in connection with the preliminary proof certain slips cut from news- 
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papers showing reports that the insured had died in known violation 
of law. On the trial, upon the issue whether the plaintiff had, ninety 
days previous to the commencement of thé suit, furnished the com- 
pany sufficient proof of the death of the insured, the plaintiff put in 
evidence certain affidavits by which that proof had been made, but 
did not offer the slips ; the latter were then offered by the company 
and were excluded, and the Supreme Court, in reviewing the case, 
held that the exclusion was not a valid ground of exception unless it 
plainly appeared that the insurers were prejudiced thereby, and that 
they were not so prejudiced because the fact of death was otherwise 
sufficiently shown. “When an apparent ground of defense,” said 
the court, “is disclosed by a separate and unnecessary narration of 
circumstances, and the proofs required by the policy are complete 
without that narration and disclosure, it cannot be,said that the 
party has failed to comply with the conditions imposed upon his 
right to litigate his claim ; and the effect of such disclosure to defeat 
the action must depend upon the degree to which the plaintiff is 
bound by the statement. If not sworn to by the plaintiff, nor treat- 
ed by him in such manner that he is concluded by his conduct, the 
whole question will be open to explanation and proof upon the main 
issue, subject to the usual rules of evidence.” 

In the present case the proofs presented were sworn to ; they con- 
sisted, as already stated, of affidavits and the record of the finding ofa 
jury under oath. Here the narration of the manncr of the death of 
the deceased was so interwoven with the statement of his death that 
the two things were inseparable. The fact that the proofs were pre- 
sented by the father of the plaintiff and not by the plaintiff herself 
cannot change their character. They were the only proofs present- 
ed, and without them there was no attempted compliance with the 
condition of the policies. He was the agent of the plaintiff with re- 
spect to the policies, intrusted by her with the presentation of the 
preliminary proofs. Presented in her name and by her agent in the 
matter, and constituting the essential preliminary to her action, they 
must stand as her acts, and the representations made therein must 
be taken as true until at least some mistake is shown to have oc- 
curred in them. As already said, no suggestion is made that these 
proofs do not truly state the manner of the death of the insured. It 
is sought, however, to avoid their effect in favor of the company by 
taking a part of the statement of its officers as to what the proofs 
showed, and rejecting the balance, and then excluding the proofs 
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themselves. This position cannot be sustained without manifest in- 
justice to the company. 

The judgment must therefore be reversed, and a new trial 
ordered. 


SUPREME COURT OF NEW HAMPSHIRE. 


Marcu Term, 1875. 


GERRISH 
vs. 


GERMAN INSURANCE COMPANY.* 


When a bill in equity is brought to compel a specific performance of an agree- 
ment, the court having jurisdiction will, to avoid delay and expense to the 
parties, proceed and give such final relief as the circumstances of the case de- 
mand. 


The plaintiffs agreed with the defendants’ agent to insure their wool against loss 
by fire in the sum of three thousand five hundred dollars, for the period of one 
year, commencing at 12 o’clock noon, September 30, 1873, for the sum of forty- 
three dollars seventy-five cents premium, which was paid their agent, who 
agreed to procure and deliver to the plaintiffs a policy therefor. Said wool 
was destroyed by fire October 1, 1873, no policy having been made out or de- 
livered. The plaintiffs notified the defendants of the loss, furnished them with 
the requisite proofs thereof, and demanded a policy and payment of the sum 
insured, which the defendants refused. The plaintiffs brought a bill in equity 
to compel delivery of the policy and payment of the loss. Upon demurrer to 
the bill, assigning as cause that the plaintiffs had a plain and adequate remedy 
at law-—Held, that the plaintiffs might resort to a court of equity to compel a 
delivery of the policy, and the court, having jurisdiction to compel specific per- 
formance, would, to avoid circuity of action, decree payment of the loss as if a 
policy had been issued. 


In Equity.—The bill alleges that the plaintiffs, Joseph W. Gerrish, 
and George B. Nichols, John D. Parker, Jr., and William R. Dupee, 
of Boston, Mass., under the firm name of Nichols, Parker & Dupee, 
September 30, 1873, applied to John L. Spring, of Lebanon, a duly 
appointed and constituted agent of the German Insurance Company, 


for additional insurance upon some fleece wool stored in a two-story 


* Decision rendered March 12, 1875. 
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framed storehouse near the railroad freight depot in said Lebanon 
owned by Joseph W. Gerrish, to the amount of thirty-five hundred 
dollars, said wool being owned, one half by the said Joseph W. Ger- 
rish, the other half by the said Nichols, Parker & Dupee, which was 
stated to said agent ; that they informed said agent that there was 
other insurance on said fleece wool, to the amount of three thousand 
dollars, in the Hartford Fire Insurance Company, with the right to 
have other or additional insurance ; that said agent thereupon agreed 
with the said plaintiffs that he would insure said fleece wool for the 
plaintiffs for one and one fourth per cent, for the term of one year, 
said insurance to take effect September 30, 1873, at twelve o’clock 
noon, to the amount of thirty-five hundred dollars, in the said Ger- 
man Insurance Company, which proposition the said plaintiffs accept- 
ed, and paid to said agent the premium, being forty-three dollars 
and seventy-five cents, which proposition said agent was authorized 
by said defendants to make, and to receive the premium therefor. 
Said insurance was against loss or damage by fire or lightning, to the 
amount of thirty-five hundred dollars on the fleece wool aforesaid, 
situated as aforesaid : other insurance was to be permitted. The 
plaintiffs further represent, that the written portion of the policy in 
the Hartford Fire Insurance Company above referred to is as follows: 
“Three thousand dollars on their fleece wool contained in said Ger- 
rish’s two-story framed storehouse building, situated near the rail- 
road freight depot in Lebanon, N. H.,—other insurance permitted. 
Three thousand dollars, at one and a quarter, amounts to thirty-seven 
dollars and fifty cents, (said Gerrish owning one half of said wool, 
and Nichols, Parker & Dupee one half.”) They further represent, 
that afterward, to wit, on the first day of October, 1873, the said 
fleece wool was destroyed by fire ; that at the time of the fire the 
actual cash value of said fleece wool was six thousand eight hundred 
and twenty-five dollars and eighty-six cents, and the amount saved 
was less than seven hundred and fifty dollars, making the actual loss 
on said wool the sum of six thousand seventy-five dollars and eighty- 
six cents ; that said wool at the time of the fire was in the building 
aforesaid. The lower story of said building was used for storing 
flour and groceries by George M. Smith & Co., and by C. H. Hildreth 
for storing nails and hardware, and the second story was used for 
storing said wool. The origin of said fire is unknown to the plaintiffs, 
and was without fraud or fault on their part. They further represent, 
that on November 17, 1873, they gave written notice to said German 
Insurance Company of their loss by fire of said fleece wool, the 
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amount of their loss, and all the information required by the charter 
and by-laws of said German Insurance Company, being a proof of 
loss ; that they also furnished to said insurance company the written 
certificate of a notary public and justice of the peace, to the effect 
that, to the best knowledge and belief of said notary public, he resid- 
ed the nearest to the place of the fire mentioned above of any such 
magistrate ; that he was not concerned in said loss as a creditor or 
otherwise, nor a relative to either of the parties ; that he had examined 
the circumstances attending the loss ; that he knew the character and 
circumstances of the plaintiffs ; and he believed that the plaintiffs 
had sustained loss on the wool aforesaid, without fraud on their part, 
to the amount of six thousand seventy-five dollars and eighty-six 
cents. They further represent that this certificate was furnished with 
the proof of loss on November 17, 1873, and that said proof of loss 
aforesaid was made by said Joseph W. Gerrish, and furnished as afore- 
said, at the time aforesaid, under oath. The plaintiffs further repre- 
sent that on November 17, 1873, they made a demand on said insur- 
ance company to make out and deliver to the plaintiffs aforesaid a 
policy for the amount of thirty-five hundred dollars, the written part 
to be as follows: ‘On their fleece wool contained in said Gerrish’s 
two-story framed storehouse building, situated near the railroad 
freight depot, in Lebanon, N. H., other insurance permitted,” and 
have the same bear date September 30, 1873, and to ta'e effect at 
twelve o’clock noon, on said 30th day of September, 1873, according 
to their previous contract and agreement with the said plaintiffs, and 
were further requested to settle and pay the loss by fire on said wool, 
to the amount of three thousand two hundred and seventy-two dol- 
lars, being their just share upon the loss of said wool, and to settle 
the same within sixty days from October 1, 1873. They further 
represent that said German Insurance Company have neglected and 
refused to deliver to said plaintiffs a policy according to the contract 
and agreement aforesaid, and that they have neglected and refused to 
settle and pay the loss aforesaid to the plaintiffs. They therefore 
pray that said insurance company may be required to execute and 
deliver a policy according to the terms of their aforesaid contract 
and agreement, and to settle and pay their part of the loss that said 
plaintiffs have sustained on said fleece wool, and for such other relief 
as may be just. 

The defendants demurred to the bill upon the ground that the 
plaintiffs have a plain and adequate remedy at law. 

The questions of law thus raised were reserved. 
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Eastman, Pace & Attn, for the defendants, cited Walker vs. Metro- 
politan Ins. Co., 56 Me., 371 ; M’Culloch vs. Eagle Ins. Co.,1 Pick., 
280 ; Rockwell vs. Hartford Ins. Co., 4 Abb., N. Y. Rep., 179 ; Kenne- 
bee Co. vs. Augusta Ins., etc., Co., 6 Gray 204; Goodall vs. Ins. Co., 
25 N. H., 169, 192. 

Murray, for the plaintiffs, cited Tayloe vs. Merchants Fire Insur- 
ance Co., 9 How. 390; Constant vs. Insurance Co., 1 American Law 
Reg., New Series, 116 ; M’Culloch vs. Eagle Ins. Co., 1 Pick., 280 ; 
Hamilton vs. Lycoming Ins. Co., 5 Barr., 342 ; Delaware Ins. Co. vs. 
Hagan, 2 Wash. C. C., 4; Commercial Mut. Marine Ins, Co. vs. Mut. 
Ins. Co., 19 How. 318 ; Trustees of First Baptist Church vs. Brooklyn 
Fire Ins. Co., 19 N. Y., 305 ; Palm vs. Medina Fire Ins. Co., 20 Ohio 
529 ; Motteux vs. London Assurance Company, 1 Atk., 545 ; Perkins 
vs. Washington Insurance Co., 4 Cow., 645 ; May on Insurance, sec. 
565, and cases there cited ; Story’s Eq. Jur., sec. 722, 8th ed.; Neville 
vs. Merchants, etc., Ins. Co., 19 Ohio 452; Carpenter vs. Mutual 
Safety Ins. Co., 4 Sand. Ch., 408 ; Hill vs. Bank, 44 N. H., 568 ; Pick- 
ering vs. Pickering, 38 N. H., 400. 


P Sirs, J. 

A policy is the usual evidence of a contract of insurance. It is not 
necessary, however, in order to enable the assured to maintain an action 
upon the contract. If issued, it is the best evidence of what the con- 
tract was, and parol evidence would not be admissible to contradict 
it ; but when none is issued, the contract may be proved by any compe- 
tent evidence. Goodall vs. N. E. Ins. Co., 25 N. H., 192 ; M’Culloch 
vs. Eagle Ins. Co., 1 Pick., 278; Kennebec Co. vs. Augusta Ins. & 
Banking Co., 6 Gray, 204; Pierce vs. Nashua Ins. Co., 50 N. H., 297. 

But the cases are numerous where a party may resort to a court of 
equity to compel the delivery of the policy, and in proper case, the 
court having jurisdiction to compel a specific performance, will, to 
avoid circuity of action, decree payment of the loss as if a policy had 
been issued. May on Insurance, sec. 565. Tayloe vs. Merchants’ 
Fire Ins. Co., 9 How., 390, is a case directly in point, where Nelson, 
J., says,— No doubt a count could have been framed upon an agree- 
ment to insure so as to have maintained the action at law. But the 
proceedings would have been more complicated and embarrassing 
than upon a policy. The party, therefore, had a right to resort to a court 
of equity to compel the delivery of the policy either before or after the 
happening of the loss ; and being properly in that court after the loss 
happenéd, it is according to the established course of proceedings, in 
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order to avoid delay and expense to the parties, to proceed and give 
such final relief as the circumstances of the case demand.” See, also, 
authorities cited in the plaintiffs’ brief. ° 

It is not material, therefore, to inquire whether it would or not have 
been more difficult for the plaintiff to prove the facts essential to en- 
able him to recover in a suit at law, than it would be to maintain this 
bill. The facts to be proved are essentially the same in either case, 
and must be shown by the same witnesses or words of proof. But 
for the reasons above given he will not be driven to commence a suit 
at law. 

Cusnine, C. J.—The doctrine seems to be well settled, that a court 
of equity has -jurisdiction to decree specific performance of an agree- 
ment to insure, and that, having taken jurisdiction for this purpose, it 
will go on and afford complete remedy. 3 Pars. on Con., 374, and 
authorities cited. 

* Demurrer overruled. 

Lapp, J., concurred. 


MICHIGAN SUPREME COURT. 


January Term, 1875. 


. 


THE PEOPLE, ex ret. Connecticut Mut. 
Lire Ins. Co. 


vs. 


VICTORY P. COLLIER, Strate Treasurer.* / 


By the Michigan act of 1869, the tax was to be upon ‘‘all premiums received in 
cash or otherwise.” By the act of 1871 it is authorized and required to be 
‘‘upon the premiums received,” and also on such sums as, within the year, 
‘*shall have been agreed to be paid for any insurance effected or agreed to be 
effected or procured. 

The maximum premiums due in that State on life policies of a mutual life com- 
pany in 1873, were $287,019.25. In conformity with an understanding, as 
claimed by the company, with its policy-holders, to restrict exactions to the 
cost of insurance, the actual collections of that year were reduced to $169,275.58, 


* To appear in 3d Mich. 
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the amount being determined by crediting on the premiums due $117,743.67, 
over payments made in 1872. 


Held, that the excessive payment of 1872 was resolved by the company into a part 
payment of the premium of 1873, and as such liable to taxation, and under 
either statute the tax was due on the whole premium collectible and not 
merely on the amount actually collected during that year. 


Held, that the act of 1871 was not meant simply to more accurately define the act 
of 1869, but also to enlarge its scope. 


Application for mandamus denied. 


C. I. Warxer & A. Ponp, for Relators. 
Isaac Marston, Attorney-General, for Respondent. 


. Graves, J. 


This application for mandumus has originated in a difference of 
opinion between the treasurer and the relators, respecting the amount 
of special tax which was by law demandable from the company for the 
year 1873. , 

The company is a Connecticut corporation doing business in this 
State under the regulations prescribed by the legislature, and it 
claims to be working as mutual company without capital stock issued 
to shareholders, but embracing the holders of policies as members, 
who are rendered proportionably interested in the property and 
profits. 

It further claims that it “aims” to afford life insurance to the 
members at actual cost, and in keeping with this aim that it sets down 
in each policy what amounts to a maximum annual premium to be 
paid, but subject to an “understanding” that no more shall be ex- 
acted for any year than is found necessary to pay the cost of insur- 
ance for that vear. That the aggregate of such maximum premiums 
for the year 1873, against Michigan parties, was $287,019.25, but that 
the company, conforming to the “understanding” and “aim” before 
mentioned, to restrict exactions from the policy-holders to the cost of 
insurance, reduced the collections for that year to $169,275.58, by 
crediting on premiums due from policy-holders $117,743.67, the latter 
sum having been collected in the preceding year and being the bal- 
ance left beyond the cost of insurance. The point of the case is, 
whether the tax of 3 per cent., imposed by the legislature, should be 
calculated on the sum of $169,275.58, actually paid in hand in 1873, 
or upon the amount made up of that and the sum credited to policy- 
holders. 

The treasurer insists that the tax was required to be on the larger 
and the relators that it should be on the smaller of these amounts. 
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The question is one of strict law, and does not depend upon equities 
or any individual judgment in regard to State policy in matters of 
taxation. 

We cannot ascertain from the record the precise nature or form of 
what is generally and vaguely referred to as the “aim” of the com- 
pany, and the “ understanding ” that the exactions from policy-holders 
should be cut down from the definite and certain sums written in the 
policies to amounts not predetermined, and depending upon fluctu- 
ating circumstances. Whether the “understanding” is something in 
a shape to invest the policy-holders with a legal right to resist a call 
inconsistent with what is said to be the “ aim” and ‘‘ intention,” or 
whether it is a bare expectation, encouraged by the company, that 
its controlling agencies, acting upon a sense of what is politic and 
expedient, will not absolutely retain the excess of collections on pre- 
miums over and above the necessities of the company, is in no man- 
ner explained. This point of the case is extremely dubious and un- 
certain. 

It was observed in argument by relators’ counsel that in carrying 
out this scheme of keeping the collections from the policy-holders in 
each year down to the cost of insurance for the same year, the com- 
pany get at the cost for the current year by referring to the preced- 
ing year, and adopting the ratable difference between the cost of 
insurance thereof and the aggregate of maximum premiums. 

Withont stopping to see what consequences ought to be drawn from 
this exposition, if well based, it cannot, of course, be expected that in 
dealing with the case we should espouse any theory or explanation 
not appearing to us to be fairly warranted by the facts, and upon 
consideration we find it quite impossible to reconcile this argument- 
ative explanation with the interior and implicit nature of the trans- 
action as depicted by the record. 

The reasoning referred to assumes or requires that the sum of 
$117,743.67 was the real difference between the aggregate of maxi- 
mum premiums and actual cost of insurance in 1873, though ascer- 
tained by a standard afforded by the experience of 1872, and that 
this sum of $117,743.67 was an actual deduction on account of ac- 
tual operations in 1873, whereby, as insisted, the sum demandable in 
that year was reduced to $169,275.58. 

In this view the account for 1873 could not have been affected at 
all by carrying to it and allowing to policy-holders a claim in their 
favor, actually produced by the operations of 1872 ; on the contrary, 
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it must have been complete in itself and been dealt with as exclu- 
sively embodying the operations of 1873. 

It could neither have been saddled with any demand created and 
established in 1872, or carried out of the transactions of that year, 
nor could it have produced any demand to be carried over to 1874. 
When we recur, however, to the explicit stipulation made in the case, 
we find that, by whatever name called, the deduction, credit, or rebate 
in 1873, was not caused or brought about in this way. The fact, as 
there set forth, appears to be that in making up the account for 1873 
the balance was not ascertained by relinquishing what there was be- 
tween the aggregate of written premiums and the cost of insurance 
for 1873, but by deducting from the aggregate of written premiums 
for that year the balance in favor of policy-holders brought over from 
the previous year. 

Passing this feature for the present, we observe that relators insist 
that the right to tax them rests in the act of 1869, L. 1869, vol. 1., 
p. 124, and that by the provisions of that law they were only taxable 
in the sum of their actual cash receipts on premiums in 1873, and 
therefore only on the sum of $169,275.58. They contend that the 
act of 1871, L. 1871, vol. 1, p. 172, could not influence the question, 
because, first, as they urge, that act does not assume to change the 
pre-existing rule, or re-declare the rule as to the basis of taxation. 
And, second, that if the terms could be considered adequate for such 
purpose, no such effect could be sanctioned, since to allow the law 
that operation would be to disappoiut the object, as expressed in the 
title, and introduce into the body of the statute an incongruous ele- 
ment. 

But even if these difficulties were overcome, they still argue that 
this act will only permit a tax on actual receipts, and such additional 
amounts, if any, as policy-holders are under agreement in the same 
year to pay on premiums ; that the facts in the record show that the 
time contract relations between the policy-holders and the company 
involved nothing further than an agreement that the policy-holders 
should pay in 1873 whatever sum should be ascertained, according to 
the course of the company, to be sufficient to meet the cost of insur- 
ance for that year, and that the sum was so ascertained to be 
$169,275.58, and that in paying it the policy-holders paid all they 
were under agreement to pay, and all the company had any right to 
exact. 

Without admitting what is contended for by relators, in regard to 
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the scope of the act of 1869, the attorney-general urges that the 
terms of the act of 1871 distinctly establish that the relators’ tax for 
1873 was required to be computed, not only in the cash receipts paid 
in hand in 1873, but also in that portion of the premiums written as 
payable in that year, and which portion the relators treated as com- 
pensated by the equal cash claim against the company held by the 
policy-holders for excessive collections made and retained in 1872 ; 
and he likewise maintains that the statute is susceptible of valid 
operation in that way, and is not obnoxious to the objection and dif- 
ficulties drawn by relators’ counsel from the provisions of the consti- 
tution. 

This reference to the opposite and conflicting positions taken ren- 
ders it apparent that independent of the diversity of views in other 
particulars, the parties are widely at variance concerning the con- 
struction due the transaction which terminated in fixing the balance 
to be paid in 1873, and in the payment of it by the policy-holders ; 
and the true nature of that transaction as developed by the facts 
stipulated, appears to be called for as an important preliminary, be- 
cause, if it should turn out on the facts in this record, that in paying 
_ the $169,275.58 in 1873, the policy-holders paid precisely the whole 
sum they were under agreement to pay, and that the cémpany in re- 
ceiving that sum received all it had any right to claim on account of 
the premiums of 1873, the ground on which the State rests its 
claim must, at the least, be materially affected, and the process of . 
examination must be shaped to meet that state of things ; and on the 
other hand if it should be considered that the credit of $117,743.67 
was a compensation to the company for an equal amount due on 
premiums for 1873, and in substance and effect a payment, it must 
operate decisively against the relators. 

Turning now to the agreed facts we find that the stipulation states 
“that the nominal premiums due the company from parties residing 
in Michigan, during the year 1873, amounted to $287,019.25. That 
this sum was secured by the policies issued, but in no other way, 
and that the company had the right to collect during said year, in 
case the business of said company required the same, the whole of 
said sum. That the policy-holders of said company were entitled to 
certain rebates or credits upon the amount paid said company in 1872, 
being the amount of premiums paid over and above the cost of in- 
surance, which said credits or rebates were deducted from said 
$287,019.25, leaving a balance of $169,275.58, which was the actual 
amount in cash paid to said company by its policy-holders in 1873, 
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the balance of said first named sum of $287,019.25 being $117,743.67, 
having been rebated as above.” 

The . transaction then was this: The company having the right to 
avail itself in 1873 of the whole $287,019.25, if the business required 
it, considered it necessary to do so, and effected the object in this 
way. Having collected in 1872, in cash, from its policy-holders, 
$117,743.67 more than it was entitled to retain, the company actually 
kept the money, and became debtor to its policy-holders for the 
amount. This money remained in its treasury, and the company con- 
tinued to be debtor for it until 1873, when the policy-holders became 
debtor to the company for the larger sum of $287,019. 25, the difference 
between the two sums being $169,275.58. That the account was then 
adjusted and settled by deducting the $117,743.67, which the com- 
pany had already covered into its treasury and retained and stood 
debtor for, from the $287,019.25, which the policy-holders had come 
to be debtors for to the company, and by the payment of cash in hand 
from the policy-holders to the company of the ascertained balance 
of $169,275. 58. 

The facts admitted will authorize no other construction. Was the 
disposition made of this fund, which had come from the policy-holders 
in money,eand for which the company had become their cash debtor, 
a payment in 1873, when it ceased to be a debt of the company or a 
credit of the policy-holders ? 

The formality was not observed, of passing the funds specifically by 
the company to the policy-holders, and then taking it back again. 
Instead of this the whole process was worked out on paper, but the 
effect was precisely the same. 

When two parties are mutual cash debtors, in the same right and 
at the same time, and desire to avoid circuity of payments and to 
bring about a reciprocal acquittal of debts, they avoid the ceremony 
and trouble of as many actual payments as there are debts, and in- 
stead of one of the two paying to the other what he owes him, and 
then receiving back that which is due to him, they proceed upon 
the principle of compensation, and each one retains in payment 
of what is due to him that which he owes to the other, whether it be 
for the whole debt, if the sums are equal, or by deducting a lesser 
debt out of a greater. These compensations, when they fairly and 
properly occur, are reciprocal payments. 

In Shargo’s case, L. R. 8 Ch’y, App., 407 ; 5 Eng., 626, it becam 
a question whether certain transactions between a company and a 
shareholder amounted to “cash payments,” within the meaning of the 





1875.] People vs. Collier. 699 


“Companies Act,” 30 and 31 Vic. In discussing the point, Lord 
Justice James said, “If a transaction resulted in this, that there was 
on the one side a bona fide debt payable in money at once for the 
purchase of property, and on the other side a bona fide liability to 
pay money at once on shares, so that if bank-notes had been handed 
from one side of the table to the other in payment of calls, they 
might legitimately have been handed back in payment for the prop- 
erty. It did appear to me in Fothergill’s case, and does appear 
to me now, that this act of parliament did not make it necessary 
that the formality should be gone through of the money being 
handed over and taken back again ; but that if the two demands are 
set off against each other, the shares have been paid for in cash. If it 
came to this that there was a debt in money payable immediately by 
the company to the shareholder, and an equal debt payable imme- 
diately by the shareholder to the company, and that each was ac- 
cepted in full payment for the other, the company could have pleaded 
payment in an action brought against them, and the shareholder 
could have pleaded ‘payment in cash,’in a corresponding action by 
the company against him for calls.” Mellish, lord justice, concurred, 
and added : “Nothing is clearer than that if parties account with 
each other, and sums are stated to be due on one side, and sums to 
an equal amount due on the other side, on that account, and these 
accounts are settled by both parties, it is exactly the same thing as if 
the sum due on both sides had been paid ; indeed, it is a general 
rule of law, that in every case where a transaction resolves itself into 
paying money by A to B, and the handing it back again by B to A, if 
the parties meet together and agree to set one demand against the 
other, they need not go through the form and ceremony of handing 
the money backward and forward.” See also Owen vs. Denton, 5 
Tyrw., 360; Pratt vs. Foote, 5 Seld., 463-6, ib., 599, Domat’s Civil 
Law Pr., B. 4, Tit. 2. Cushing’s ed. 

Without going further it may be well said, both upon reason and 
authority, that the excessive collection in 1872, and which the com- 
pany retained and finally applied in 1873, was then resolved into a 
payment upon the premium of that year, and that for the purpose of 
the 3 per cent. tax it was as much a payment on the premium as the’ 
$169,275. 58. 

Such being the result reached upoh the facts, the legal questions 
concerning the statutes become unimportant in their bearing on the 
case. Because under the view taken as to what was payment on pre- 
miums in 1873, whether we contemplate the act of 1869 or that of 
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1871 as the law to govern, the event must be the same. If the sum 
credited to the policy-holders in 1873 was money drawn from them 
in 1872, and though due to them was still retained by the company, 
as the circumstances agreed show, and if this sum is to be consid- 
ered, as the court think it must, as a payment on premiums in 1873, 
then the terms of either act would apply to it as a basis for taxation 
for that year. Still, it may be considered best to indicate very briefly, 
without enlarging on the subject, the impressions now felt concerning 
the main questions relating to the statutes. 

After much reflection we are inclined to think that the seventh 
section of the act of 1871 does, in terms, prescribe a basis for taxa- 
tion, differing in substance from that given by the act of 1869, and 
that the legislature designed, in framing that section, to do something 
more than recognize and perpetuate the basis of the last named act. 

The terms of the first paragraph of the section unquestionably in- 
dicate a purpose in the legislature to preserve or keep alive whatever 
taxing rights had attached under the former law, and this was prob- 
ably considered as a reasonable precaution to guard against objec- 
tions that the changes wrought an extinguishment or alteration of the 
rights which had already obtained. But be this as it may, the suc- 
ceeding and remaining portions of the section appear to be positive 
regulations for the future, and in regard to the basis of taxation they 
are not only variant in phraseology from the corresponding provision 
in the law of 1869, but different in substance. The terms used clearly 
appear to enlarge the ground and to authorize a tax against transac- 
tions which the former act did not take in. 

By the act of 1869, the tax was to be upon “all premiums received, 
in cash or otherwise,” but by the act of 1871 it is authorized and re- 
quired to be “upon the premiums received,” and also on such as, 
within the year, “shall have been agreed to be paid for any insurance 
effected or agreed to be effected or procured,” 

The form of this provision is positive and not by way of allusion. It 
purports to institute a new rule, and not merely to denote, describe, 
or recognize an old one to be retained. 

There is reason then for concluding that the legislature designed 
that-this provision should supplant the corresponding one of the act 
of 1869 in regard to the future. 

The only way to escape from this tesult without doing great vio- 
lence to the language and to settled rules of interpretation, is to sup- 
pose a double tax was intended, but this is not deemed an admissible 
opinion, 
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The constitutional provision in regard to the titles of acts, and in 
regard to the union of separate subjects in the same act, has been so 
often and so fully considered in this and other States as to render it 
quite unnecessary to enter upon a general discussion of the subject in 
connection with this act of 1871. 

There is nothing in the nature or framework of the law to suggest 
any real grounds for excluding it from the class of enactments uni- 
formly sustained against such objections as are raised here. 

If this act is obnoxious to these objections, the prior one of 1869 
must certainly be so, and we do not understand that counsel regard 
that law as open to them. 

The provisions in the act of 1871, relating to taxation, appears to 
be neither foreign to the object of the residue of statute, nor insuffi- 
ciently expressive in the title. 

In declaring, in the language of the title, that the act was one “to 
establish an insurance bureau,” the legislature must be understood 
as saying that it was made up of such provisions and details as were 
deemed suitable for the object, and under such title, and in keeping 
and in furtherance of the single object expressed, it was competent 
to go further than to enact more organic provisions. 

It was certainly admissible to include any just and pertinent regu- 
lations respecting the course of action to be observed by the bureau 
or a State agency, toward those engaged in the business of insurance, 
and it was equally admissible to include any just and appropriate 
provisions for prescribing the duty due to the State in the matter of 
taxation from insurance companies. The fundamental principle of 
the law was,the marking out of the reciprocal rights of the State 
and those carrying on insurance, and to provide the machinery for 
administration, in so far as the State, by a political agency, might 
properly supervise. 

It is unnecessary to add anything further. The subject is fully 
treated in the work of my brother Cowley and the view there taken 
will not support the objections to the statute. Cowley on Con. Lim., 
141 to 151, text and notes. See also the People vs. The State Ins. 
Co., 19 Mich., 392 ; Swartout vs. Mich. Air Line R. R. Co., 24 Mich., 
389 ; and the opinion of my brother Christiancy in The People vs. 
Hurlbut, 24 Mich., 54. 

The application for mandamus shoulda be denied. 

Curistiancy and Cow ey, JJ., concur. 





SUPREME COURT OF IOWA. 


Appeal from Dubuque Circuit Court. 


CHARLES OHDE, Apw’s, zrc., 


vs. 
NORTHWESTERN MOT. LIFE INS. CO., Appellants.* 


A part note policy provided that in case of default in the payment of any premium, 
or interest on any note given for premiums, the company should only be liable 
for as many tenths of the sum insured as there had been complete annual pre- 
miums paid at the time of default. 

The company was mutual, and its charter provided that any member in default in 
payment due may be prohibited from sharing in the profits. 

The premiums after two years remained unpaid. The dividends were apportioned 
annually from the profits of the third year preceding, and in conformity with 
their custom the directors allowed no dividends at any time on this policy, 
which was treated by them as lapsed. 

The notes given by assured provided that the interest should be paid annually or 
the policy forfeited, that the note was given for part of the premium, and that 
dividends are to be applied to payment of the notes. 

Held, that the whole instrument and terms of the notes must be looked to in as- 
certaining the meaning of the contract. 

Held, that it was not intended that a failure to pay the notes in any year should 
work a forfeiture to any extent. 

Held, that the doctrine that the giving of a note does not operate as the payment 
of a precedent debt does not apply. 


Held, thiat the payment of the cash part, with interest on the notes, and the execu - 
tion of the notes required, was a complete payment of premium, which entitled 
the claimant to two tenths of the sum insured, less the amount of notes and 
accrued interest. 


Affirmed. 


This is an action by the plaintiff as administrator of Charlotte 
Warnecke deceased, upon a life insurance policy issued by the defen- 
dant upon the life of Wm. Warnecke deceased, for the use and bene- 
fit of said Charlotte, in the sum of fifteen hundred dollars. 

Verdict and judgment for plaintiff. Defendant appeals. The fur- 
ther facts appear in the opinion. 


* Decision rendered June, 22, 1875. 
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Suiras, Van Duzez and Henperson, for Appellant. 
Wiuzson and O’Donnext, for Appellee. 


Miruer, C. J. 
The policy on which suit is brought is as follows : 


No. 11299. Age 43. Amount $1,500. Premium $92.93. The North- 
western Mutual Life Insurance Company, by this policy of assurance, 
in consideration of the representation made to them in the applica- 
tion for this policy, and of the sum of twenty-four dollars and eighty- 
four cents to them in hand paid by Charlotte Warnecke, wife of Wil- 
liam Warnecke, wood-dealer, and of the annual ._premium note of 
of forty-three dollars and twenty-five cents, and the semi-annual cash 
premium of twenty-four dollars and eighty-four cents, to be paid at 
or before noon, on or before the twelfth day of July and January in 
every year during the first ten years of the continuance of this policy, 
do assure the life of William Warnecke, of Dubuque, State of Iowa, 
for the sole use of the said Charlotte Warnecke, in the amount of fif- 
teen hundred dollars, for the term of his natural life. 

And the said company do hereby promise and agree to pay the said 
sum assured, at their office, to the said assured or her executors, 
administrators or assigns, in ninety days after due notice and proof of 
death of the ‘said person whose life is hereby assured, (the balance of 
year’s premium, and all notes given for premiums, if any, being first 
deducted therefrom,) and in case of the death of the said assured be- 
fore the death of said person whose life is assured, the amount of the 
said insurance shall be payable to the heirs at law of said William 
Warnecke. 

And the said company further promise and agree that if default 
shall be made in the payment of any premium they will pay as above 
agreed as many tenth parts of the original sum insured as there shall 
have been complete annual premiums paid at the time of such default. 

This policy is issued and accepted by the assured on the following 
express conditions : * 

2. If the said premiums or the interest upon any note given for — 
premiums shall not be paid on or before the days above mentioned 
for the payment thereof, at the office of the company or to agents 
when they produce receipts signed by the president or secretary, 
then, in every such case the company shall not be liable for the pay- 
ment of the whole sum assured, and for such part only as is express- 
ly stipulated above. 





* Conditions Ist, 4th, 5th and 6th, not relating to the point at issue, are omitted.—Ep. 
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3. In every case where this policy shall cease and determine, or be- 
come null and void, for other reason than non-payment of premium, 
all payments thereon shall be forfeited to this company. 


The following statement of facts was admitted in evidence on the 
trial : 

1. The policy sued on was issued July 12, 1865, at which time the 
semi-annual payment was made. 

On the 12th of July, 1866, the semi-annual payment of twenty-four 
dollars and eighty-four cents, was made ; also the year’s interest on 
the note abové described, and a second note of like form and tenor, 
for the sum of forty-three dollars and eighty-four cents, being exhibit 
“C,” was executed by Warnecke and delivered to the defendant, 
and a proper renewal receipt was delivered to Warnecke, in the fol- 
lowing form. (Exhibit “ A.”) : 

On the 12th of January, 1867, the semi-annual cash payment of 
twenty-five dollars and eighty-four cents was duly made. 

On the 12th day of July 1867, Warnecke failed to pay the semi- 
annual cash payment then coming due, and failed to pay the annual 
interest then due for the past year, upon the two notes above de- 
scribed. No payments have since been made on said policy, or on 
the notes above described. 

William Warnecke died at Dubuque, Iowa, on the 25th of October, 
1869, of a natural death. His widow, Charlotte, intermarried with 
one Whitman, and died subsequent to the institution of this suit. The 
present plaintiff has been appointed administrator of her estate by 
the Circuit Court of Dubuque Co., Iowa. 

Proofs of death were furnished and notice of his death given to de- 
fendant on or about July 12th, 1871. 

Facts touching the payment of premiums. By section13 of char- 
ter of the company, it is provided : 

“That the officers of said company may cause a balance to be 
struck of the affairs of the company, annually, biennially, triennially, 
or once in five years, as the board of trustees may determine, and 
shall credit each member with an equitable share of the profits of said 
company.” ‘ 

The company commenced business in 1858. The first division of 
surplus was made in 1864 on the business of the five preceding years; 
the next in 1867, on the business of 1864 ; in 1868 on the business of 
1865 ; in 1869 on business of 1866 ; in 1870 on the business of 1867. 
From 1858 to 1869, when-a change was made in the note system, it 





1875. ] Ohde vs. Northwestern Life Ins. Co. 705 


was the established rule and custom of the company to collect the 
_ annual interest coming due on the premium notes in cash, the divi- 
dends being applied exclusively to the payment of the principal of 
the notes. 

By section 13 of the charter of the company it is provided that 
“Any member who would be entitled share in the profits, who shall 
have omitted to pay any premium or any periodical payment due 
from him to the company, may be prohibited by the trustees from 
sharing in the profits of the company.” 

In apportioning the surplus in the shape of dividends, the trustees 
heve uniformly refused to allow dividends to those persons who, at 
the time the dividend was declared, were in arrears to the company. 
Under this rule, when, in 1868, a dividend on the business of 1865 
was made, no dividend was allowed on the policy to Warnecke, be- 
cause of his not paying his premium notes in cash, and also on ac- 
count of his not paying his second premium note for forty-three dol- 
lars and twenty-five cents, given July 12, 1866, and the interest there- 
on (as well as on the first note) coming due July 12, 1867. For the 
same reasons, when, in 1869, a dividend was declared on the business 
of 1866, no dividend was allowed on said policy to said Warnecke, 
and for the like reasons none was allowed on the dividend declared 
in 1870, on the business of 1867. 

In figuring up the dividends for the years 1865, 1866 and 1867, and 
since that date, the policy of Warnecke and all others similarly situated 
were treated by the company as lapsed policies, and no longer bind- 
ing upon the company. 

The per cent. of dividends declared and paid to policy-holders in 
the year 1868, on the business of 1865, was thirty (30) per cent. on 
the total amount of each annual premium ; on the business of 1866, 
declared and paid in 1869, thirty-five per cent. on the total amount of 
each annual premium ; and a like percentage on the business of 1867, 
declared and paid in 1870. 

The defendant is a corporation duly organized under the laws of the 
State of Wisconsin, is a mutual company, and the headquarters of its 
business, or home office, is at Milwaukee, Wisconsin. 

There was never any surrender of the premium notes by the com- 
pany to the insured, nor offer so tu do ; neither was there a surren- 
der of thepolicy by Warnecke. No demand was ever made upon War- 
necke at avy time for payment of the principal of either of the two pre- 
mium notes given July 18, 1865, and July 12,1866. Wilson and O’Don- 
nell, for Plaintiff. Shiras, Van Duzee and Henderson, for Defendant.” 
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The two notes executed by William Warnecke are as follows : 


$43.25. Dubuque, July 12, 1865.- For value received I promise to 
pay to the Northwestern Mutual Life Insurance Company forty-three 
dollars and twenty-five cents, with interest at the rate of seven per 
cent. per annum, which interest shall be paid annually, or the policy 
be forfeited. This note being given for part of the premium on policy 
No. 11,299, is to remain a lien upon said policy until the death of Wil- 
liam{Warnecke, when it shall be deducted from the amount of said poli- 
cy unless sooner paid. The dividends on the policy are to be applied 
to the payment of the note. No.1. W. . 


$43.25. Milwaukee, July 12, 1866. For value received I promise 
to pay to the Northwestern Mutual Life Insurance Company forty- 
three dollars and twenty-five cents, with interest at the rate of seven 
per cent. per annum, which interest shall be paid annually, or the 
policy be forfeited. This note being given for part of the preniium on 
policy No. 11,299, is to remain a lien upon said policy until it becomes 
due by limitation, or by the death of William Warnecke of Dubuque, 
when the note shall be deducted from the said policy unless sooner 
paid. 

The dividends on the policy are to be applied to the payment of 
the note. Note No. 2. William Warnecke. 


The policy was issued in consideration of the representations made 
to the company in the application made for the policy, and of the 
sum of twenty-four dollars and eighty-four cents, cash paid in hand, 
an annual premium note for forty-three dollars and twenty-five cents, 
and the semi-annual cash premium of twenty-four dollars and eighty- 
four cents, to be paid on the twelfth days of July and January of each 
year during the first ten years of the continuance of the policy. For 
this consideration the company promise by the policy to pay the 
amount of the policy at the death of the assured upon proper proof 
and notice thereof, less the balance of the year’s premiums, and all 
notes given for premiums, if any. In ascertaining the true interpre- 
tation of the contract of insurance, the whole instrument and the 
terms of the notes executed in pursuance of the contract must be 
looked to and considered. One of the conditions of the policy is that 
if the premiums, or the interest upon any note given for premiums, 
should not be paid on or before the days mentioned in the policy for 
the payment thereof, then in every such case the company should not 
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be liable for the payment of the whole sum assured, and for such part 
only as is expressly stipulated in the policy. This express stipulation 
is, follows: ‘ And the said company further promise and agree that 
if default shall be made in the payment of any premium, they will 
pay, as above agreed, as many tenth parts of the original sum insured 
as there shall have been complete annual premiums paid at the time 
of such default.” 

What then is to be considered as the payment of complete annual 
premiums? 

It is, we think, quite clear from the whole contract that the entire 
premium for each year was to be ninety-two dollars and ninety-three 
cents, payable in two semi-annual cash payments of twenty-four dol- 
lars and eighty-four cents each, on the 12th days of July and January, 
and the execution of a note to the company for the sum of forty-three 
dollars and twenty-five cents, with interest at seven per centum; that 
these cash payments were to be made, and such a note executed each 
year for the first ten years of the policy; that it is not contemplated 
that these annual premium notes are to be paid each year as a condi- 
tion to the continuance of the policy. On the contrary the second con- 
dition in the policy expressly provides: for and requires only the 
interest upon these notes to be paid, together with the cash premiums. 
This condition exonerates the company from liability to pay the whole 
sum in case the premiums or the interest upon any notes given for 
premiums shall not be paid, etc. This language is utterly inconsistent 
with the idea that a failure to pay the principal of these notes annual- 
ly should work a forfeiture of the policy to any extent. The agree- 
ment is to pay money and give notes bearing interest each year, and to 
pay the interest accruing upon these notes. It is beyond question 
that the assured would have no right to insist that the company 
should receive the entire premium in cash, for that they have 
not agreed to do; they have stipulated for interest-bearing notes in- 
stead. More than this, the assured was under certain circumstances 
entitled to have his share of dividends applied on the notes, which 
also proves that these notes were to be made annually, the interest 
to be paid annually by the assured, and the principal to remain un- 
paid except as dividends were applied to that end, and to be liens on 
the policy until they should become due by limitation, or death of the 
assured, when they should be deducted from the policy. 

The doctrine is well settled in this State that the giving of a note 
does not operate as payment of a precedent debt, unless it be so 
agreed by the parties, but that doctrine does not apply to this case. 
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Here the agreement on the part of the assured was to make certain 
semi-annual cash payments, and execute annual notes, and to pay the 
interest falling due upon such notes—the payment of the principal 
of the notes being otherwise provided for, first by dividends due the 
assured, and second, by deduction from the amount of the policy 
when that became payable. It follows, therefore, that when the 
assured had made the semi-annual cash payments in July and Jan- 
uary, executed and-delivered his note for the balance of the premiums 
as stipulated in the policy, and paid the interest due, if any, on the 
previously executed note or notes, then a complete annual premium 
was paid. This the assured performed for two years, which entitled 
his widow, upon his death, to two tenths parts of the whole sum 
named in the policy, deducting therefrom the amount of the two pre- 
. mium notes and their accrued interest. In accord with this view the 
court charged and the jury found their verdict. The judgment there- 
on will be affirmed. 
All concur. 


COURT OF APPEALS OF NEW YORK. 


HENRY F. SMITH, Respondent, 
vs, 


GLEN’S. FALLS INSURANCE CO., 
Appellant.* 


In an action upon a parol contract, after the loss, between the company and the 
insured, to pay a specified sum in liquidation of the claim, the agreement 
operates as a waiver of any limitation of time or breach of warranty in the po- 
licy unless the contract was procured by fraud. 


Where there has been no request to find as to the fact of a breach of warranty, 
and no exception to a refusal so to find, a court of review will not look into the 
evidence to reverse a judgment. 


Cuurcy, Cu. J. 
The judge before whom the action was tried found the facts as 
stated in the complaint, except that the amount agreed to be paid for 
“* Decision rendered May 25,187. === tsS=~CS~=‘—*S*S*S*SSSS 
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the loss was slightly less than the sum stated. The evidence is suf- 
ficent to justify the findings, and we cannot review them. J 

According to the facts thus found, the action is upon a special con- 
tract made subsequent fo the loss, by which the defendant agreed to 
pay a specified sum in consideration that the assured would cancel 
the policy, which he did. If such a contract was made, as we are 
bound to assume, the objections to the judgment cannot be sustained. 
The answer to the limitation of time provided in the policy for com- 
mencing the action, is that the action is not upon the policy but 
upon the special agreement. True, the agreement is founded upon 
the policy, but the claim for the loss under the policy has been li- 
quidated and changed into a different form, to wit, the promises of 
the company to pay a specified sum, and this upon a new considera- 
tion. Suppose the agreement had been reduced to writing, or a note 
given for the amount, would the limitation of time for bringing ac- 
tions upon the policy have applied to these obligations? Clearly not. 
The circumstances that the new contract rested in parol, does not 
affect this question. 

The objection that there was a breach of warranty as to title and 
incumbrances is not available for two reasons. 1. There was no re- 
quest to find the fact of a breach, and no exception to a refusal so 
to find. One of the exceptions states that it is for the refusal and 
omission to so find, but it nowhere appears that any such request was 
made. If a referee or judge refuses upon request to find a material 
fact, and an exception is taken, and such fact is conclusively proved, 
the exception will be available in this court; but if not conclusively 
proved, the remedy is by motion to the court below to require a find- 
ing as to the fact, and an order denying such motion will be re- 
viewed in this court upon an appeal from the judgment. Here there 
appears to have been no request to find, and it has been repeatedly 
held that we will not look into the evidence to reverse a judgment. 

2. The settlement and contract to pay a specified sum operates as a 
waiver of any warranty in the policy unless the settlement and contract 
were procured by the fraud of the assured, and this is not found, and 
scarcely claimed. It is said that the company did not know of the 
breach of the warranty at the time of the settlement. The answer is 
that when the claim was made for the loss, the company was required 
to ascertain the facts as to any breach of warranty. If they saw fit to 
pay the claim, or compromise it, or to make a new contract without such 
examination, it must be deemed to have waived it, and in the absence 
of fraud it cannot afterward avail itself of such breach. It cannot 
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urge payment or settlement by mistake on account of a want of 
knowledge of such breach. The time for investigation as to breaches 
of warranty is when a claim is made for payment, and if the com- 
pany elects to pay the claim, or, what is equivalent, to adjust it by an 
independent contract, it cannot afterward, in the absence of fraud, 
retract or fall back upon an alleged breach of warranty. 53 N. Y., 
144. 

There is no finding upon which an allegation of fraud in obtaining 
the new contract can be predicated. 

The judgment must be affirmed. 

All concur. Grover, J., absent. 





CASES DECIDED IN THE LOWER COURTS. 


WARRANTIES—UNTRUE ANSWERS. 


Supreme Court of New York. 


SARAH L. FITCH 


vs. 
AMERICAN POPULAR LIFE INS. CO.* 


The policy provided that the statements and answers in the application are war- 
ranties, and in all respects true. 


Held, that if the answers were shown to be false or untrue, from whatever cause, 
whether material or not, the policy was void. 


Parker, J. 


This action is brought by the plaintiff-on a policy of insurance 
issued by the defendants, by which the life of her husband, Oliver C. 
Fitch, was insured for the sum of $3,000. 

The defendants, by their answer, and at the trial, denied their lia- 
bility, on the ground that there was a breach of warranty, misrepre- 
sentation, and concealment, which, by the terms of the policy, ren- 
dered the contract void ; and also on the ground that the insured 
committed suicide. 

At the trial, the evidence bearing upon the last defense was ex- 
eluded, because the policy contained no clause upon that subject. 
The jury found a verdict for the plaintiff for the amount insured by 
the policy, with interest. The plaintiff moved upon the minutes for 
a new trial, which was denied. Judgment was entered upon the 


* Decision General Term, 3d Department, directing 2 new trial, Feb., 1874. Appealed and ar- 
gued in Court of Appeals, Dec. 7, 1874. Decision on Appeal reported p. 665. 
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verdict, from which, and from the order denying a new trial, the de- 
fendants appealed. It appears by the written application for the 
insurance, that the insured was asked, by written interrogations, 
whether he ever had any illness, local disease, or any injury in any 
organ ? to each of which inquiries he answered ‘‘ No.” 

He was in the same way required to name his family physician, 
‘ and each one who had ever given him medical attendance, and if 
neither existed, some medical man and acquaintance who knew him 
well, to which his answer was, “Have none.” He was also asked to 
state his vocation, what it then was and what it had been, and his 
answer was, “ Traveling agent.” 

He was in like manner inquired of as to his birth-place, and an- 
swered “ Tolland, Connecticut.” He was then asked where he had 
lived since, and how long in each place ; his answer was, “In New 
York.” 

It was shown on the trial, without any contradiction, that he had, 
about six years before, a disease of his eyes known as conjunctivitis, 
which required and received the care and skill of a physician for 
about a month, at Kinderhook, N. Y., his then residence. The -at- 
tendance of the physician, Dr. Benson, was from 7th of November to 
the 1st of December, 1864. It was also found that in September, 
1864, he was in the army in Virginia, and was then attacked with 
some disease or received some injury to his eyes, so that he was con- 
fined to his tent, and subsequently was sent into hospital. This 
commenced as early as September 25th, and he was in hospital as 
late as October 24th. When he was attended by Dr. Benson he was 
home on furlough, and was soon after transferred to the hospital in 
Albany, where he remained until the spring of 1865. Subsequent to 
the above attendance upon him, of Dr. Benson, and in 1867, the 
same physician was again once called to visit him professionally. It 
was proved by the testimony of the plaintiff, his widow, that the in- 
sured was by trade a painter ; that after his marriage, in 1860, he 
worked at his trade till he went into the army in 1864; and after 
his discharge from the army, in 1865, he again worked at the same 
trade, more or less, making it his business as lafe as during the 
summer of 1867. The fact that he had been in the army during the 
fall of 1864 was also proved and not disputed. 

It is claimed, on the part of the defendant, that these discrepancies 
between the statement in the written application and the facts proved, 
invalidated the policy, and that plaintiff was therefore not entitled 
to recover upon it. 
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There can be no doubt that the statements made in the application 
and under this policy are warranties, for it is declared in the policy 
that “the statements and declarations made in the written applica- 
tion for this policy, and on the faith of which it is issued, are war- 
ranties, and in all respects true ; and subjoined to all the questions 
and answers in the application is the following: “I, the under- 
signed applicant, do hereby declare that the preceding written an- 
swers to the annexed questions, and the written statements in the 
preceding statement, declaration, and warranty, together with the 
statement made to the examining physiciau, and signed by him, and 
the next above person, [insured,] and presented to the company, are 
warranties, correct and true ; and that there is not concealed, with- 
held, or unmentioned therein, any circumstance in relation to the 
past or present state of the health, habits of life, condition, nor in- 
tention of the next above-named person * * * * with which the di- 
rectors of said company ought to be made acquainted. And it is 
further agreed that the preceding written answers, given to the an- 
nexed questions, shall be the basis and form part of the contract or 
policy between the undersigned applicant and the said company, and 
if not in all respects true and correct, the policy shall be void.” 

If it is possible to render the written answers to the questions, in 
the paper called, generally, the application, which, when filled up, 
contains what is called the statement, declaration, and warranty, 
warranties, it is done here. See Kelsey vs. Universal Life Ins. Co., 
35 Conn., 225 ; Jennings vs. Chenango M. Ins. Co., 2 Denio, 75; 
Miles vs. Conn. M. Ins. Co., 3 Gray, 580 ; Miller vs. Mutual Benefit 
Life Ins. Co. (Supreme Court of Iowa, 1871), 2 Bigelow Life and 
Accident Ins. Rep., 693 ; (1 Ins. Law Jour., 25, 747.] 
an then, the answers above specified ure shown to be false, untrue, 
in fact, from what cause soever it hapjened, whether from intention, 
forgetfulness, or mistake, no matter from what cause, the policy is 
void. 

I think each one of the answers to the interrogatories above speci- 
fied, is shown to be untrue. The proof that he-had disease of or 
injury to his eyes, continuing for the space of at least two months, so 
severe as to disable him from duty while in the army, and to require 
medical treatment while on his furlough, is undisputed. His answer 
in the negative, then, to the inquiry, whether he had ever had locai 
disease or injury to any organ, was false. So his answer to the effect 
that no physician had ever given him medical attendance was also 
false. 
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His answers, too, in respect to his vocation and where he had lived 
since his birth,scontained covert falsehoods—which, if not intended 
to deceive, were likely to do so. The inquiry as to his vocation was 
what it then was and what it had been. His answer, traveling agent, 
was true as to what it then was, but untrue as to what it had been, 
for the inquiry as to his past vocation obviously called for the state- 
ment that it had been a painter and a soldier, as well as a traveling 
agent. The answer was false, from the clear and manifest failure to 
tell the whole truth. 

The same is true of his answer to the inquiry where he had lived 
since his birth in Tolland. His answer, * New York,” was not the 
whole truth ; he had lived in Virginia also. 

It being agreed between the parties to the policy that the “ written 
answers to the annexed questions shall be the basis and form part 
of the contract or policy between them, and if not in all respects 
true and correct the policy shall be void,” it follows that the falsity 
of the answers in the particulars above stated renders the policy 
void. 

The learned counsel for the plaintiff insists the answers above re- 
ferred to were in respect to immaterial matters and therefore should 
not be deemed warranties within the true intent or meaning of the 
contract, and also that the whole is qualified by the declaration in the 
application that the policies of this company are made in entire, un- 
conditional, honest, good faith, and that it is expected that the appli- 
c&tion be made in good faith, and the assurance can be jeopardized 
only by dishonesty « r inexcusable carelessness on the part of the ap- 
plicant. Ido not think the actual warranties agreed upon in the 
contract are prevented from taking effect by this preliminary disquisi- 
tion in the beginning of the application upon the importance of hon- 
esty and carefulness on the part of the applicant. After all this 
comes the agreement that the answers to the annexed questions are 
warranties ; that they form part of the contract or policy, and if 
not in all respects true, the policy shall be void, and after such caution 
and the accompanying explanation that if the assured cannot answer 
“yes” or “no” he can properly say, “I do not know.” It is inex- 
cusable carelessness, at least, to say “yes” or “no” untruly. 

Nor will it do to say that the immateriality of the answers prevents 
their being warranties. Such construction would do away with the 
distinction between representations aud warranties. In Daniels vs. 
Hudson River Fire Ins. Co., 12 Cush., 416. Shaw, Ch. J., said, the 
“difference {between a warrauty and a representation] is most es- 
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sential. If any statement of fact, however unimportant it may have 
been regarded by both parties to the contract, is a warranty, and it 
happens to be untrue, it avoids the policy. If it be construed as a 
representation and is untrue, it does not avoid the contract, if not 
willful, or if not material. To illustrate this, the application in an- 
swer to interrogatory is this: ‘Ashes are taken up and removed in 
iron hods,’ whereas should it turn out in evidence that ashes were 
taken up and removed in copper hods, perhaps a set recently pur- 
chased and unknown to the owner. If this was a warranty, the po- 
licy was gone, but if a representation it would not, we presume, af- 
fect the policy, because not willful or designed to deceive, but more 
especially because it would be utterly immaterial, and would not have 
influenced the mind of either party in making the contract or in fixing 
its terms.” 

The question of warranty then does not depend upon that of mate- 
riality, as seen by Judge Shaw’s illustration ; a very immaterial thing 
may be the subject of a warranty, and, if a warranty, a breach of 
it will avoid the policy. i 

“It is a matter of no moment then, whether the warranty is ma- 
terial or not, as regards the risk ; it must be complied with before the 
assured can maintain an action against the underwriters.” Jennings 
vs. Chenango M. Ins. Co., 2 Denio, 75, 81. See also Anderson vs. 
Fitzgerald, 4 H. of L. Cases, 484. In this case the question was, 
after mature examination and deliberation, decided in the House of 
Lords—overruling the courts of exchequer and exchequer chambers 
in Ireland, in regard to statements made in the proposal for insurance 
that “some of the relatives of the insured had died of consumption 
or any other pulmonary complaint, and that his life had not been ac- 
cepted or refused at any other insurance office ”"—that they were 
warranties, and that being warranties it was of no consequence whether 
they were material to the risk or not ; if they were untrue the policy 
was thereby rendered invalid, and no recovery could be had upon it. 
In the course of his opinion in that case the lord chancellor said 
“nothing can be more reasonable than that the parties entering into 
a contract of life insurance should determine for themselves what 
they think to be material, and if they choose to do so, to stipulate 
that unless the assured shall answer a certain question accurately, 
the policy or contract which they are entering into shall be void, and 
his false answer will then avoid the policy. Upon this view of the 
case the defendants were entitled to the nonsuit asked for at. the close 





716 Report of Decisions. [ Sept., 


of the evidence. The same view leads to the conclusion that the 
court erred in refusing to charge as requested by defendants’ counsel, 
“ that if the jury believed that Fitch had any disease of his eyes, such 
as to require care and attention, no recovery can be had.” 

The judgment must be reversed and « new trial ordered. 


OTHER INSURANCE.—TRANSFER OF PROPERTY.—ASSESS- 
MENT OF POLICY. 


Superior Court of Cincinnati.—Special Term. 


JOHN BATES 
vs. 
COMMERCIAL INSURANCE CO, MAGNOLIA INSURANCE CO., CENTRAL 
INSURANCE CO., and BUCKEYE INSURANCE CO. 


These four actions were each founded on a policy of insurance for 
$2,500, on the theatre in Louisville formerly owned by the plaintiff, 
but owned when the original policies, of which these are renewals, were 
issued, by George F. Fuller. 

The petitions were all alike, and severally set out that the plaintiff 
sold the theatre to George F. Fuller, reserving a small rent of $100 
per annum and a lien for $26,250 of balance of the purchase money, 
and that the deed of transfer also contained a clause providing that 
Fuller should keep the property insured for four years in the sum 
$10,000, and assign the policy to plaintiff to secure the payment of 
Fuller’s indebtedness to him. Fuller procured the insurances in the 
several companies of the several defendants, $2,500 in each. 

Subsequently Fuller sold the property to Mark Munday and two 
others for $75,000, retaining a lien for $50,000 of unpaid purchase 
money, and providing that the said purchasers should procure insur- 
ance in $10,000, loss if any payable to Fuller, which was done with- 
out notice to defendants, in violation of the provision against other 
insurance. Again, Munday, soon after the purchase from Fuller by 
the three, (himself and two others,) bought out the other two pur- 
chasers, and at the time of the fire owned the whole of the property 
subject to the lien aforesaid in favor of Fuller. 
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The companies set up as a defense the procurement of other insur- 
ance without permission, and the Buckeye Insurance Company, as a 
fifth defense, alleged that the transfer of the property from Fuller to 
Munday, etc., was in direct contradiction with the condition of its 
policy, which stated that in case of any transfer or change of interest 
of the insurer, either by sale or otherwise, without consent of defen- 
dants, the policy shall thenceforth be void and of no effect. The 
the policies of the other three companies did not contain the clause, 
and their answers did not contain the defense. 


Judge Tarr said substantially: 

I find no evidence that the risk was in any measure increased by 
the change of ownership. There is nothing in the character of the pur-. 
chasers or of Munday to make the moral risk or any risk greater 
than it would have been if the property had not been sold. Fuller 
remained interested in the property so largely beyond all the insur- 
- ance, that there could not be supposed tg be any appreciable increase 
of risk on the ground of his want of interest. Nor can I find that 
the failure of Fuller to represent the fact of his sale to Munday, and 
the further fact that Munday procured the insurance in his own name 
under the circumstance stated, was a misrepresentation or a conceal- 
ment of a fact material to the risk. Nor do I find any such want of 
representation of Bates relative to the property and to Fuller as to 
impair the validity of these policies. 

The word assignees as used in the clause of the policy—-which reads 
as follows: “ If the said insured or assignees shall hereafter make any 
other insurance upon said property ”"—means not assignees nor trans- 
ferees of the property, but of the policy; this construction is reasonable 
and has been settled by authorities. Holbrook vs. American Ins. Co., 
1 Cur. 193 ; Wilson vs. Hill, 3 Met., (Mass. ) 66-68. 

The question of other insurance is not in this case affected by the 
word assigns, as there are no assigns of these policies who have ob- 
tained other insurance. ‘The precise facts of this case are not to be 
found in any of the adjudicated cases, and present the question of 
“other insurance” under novel circumstances, and in a way perhaps 
to leave it not quite clear of doubt ; but having regard to the princi- 
ple upon which courts uniformily construe these conditions in a 
policy favorably to the insured, to avoid a harsh and inequitable for- 
feiture, I conclude that the policies obtained by Mark Munday on his 
interest in the property, loss if any payable to Fuller, “to secure the 
payment of purchase money, were not other insurance made by Ful- 
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ler or assigns upon the said property, and therefore do not fall within 
the prohibition of the clause in the policy. I think this conclusion is 
sustained by principle, and not inconsistent with the precedents. It 
remains to consider the fifth defense in the case against the Buckeye 
company, that the policy is forfeited by a transfer or change of inte- 
rest of the insurer, either by sale or otherwise, without consent.” Re- 
garding the real objects of the parties, and their relation to each other, 
we can not find such a change of interest here, by sale or otherwise, as 
to avoid the policy. Courts have held that where the property in- 
sured was sold and conveyed by a deed absolute in form, and at the 
same time a mortgage was made back to secure the purchase money, 
the two deeds are to be regarded as one, and the vendor is to be re- 
‘garded as holding his title unchanged so far as his insurance was con- 
cerned. There are many cases which may be regarded as authorities 
to this point. Hitchcock vs. Northwestern Ins. Co., 26 N. Y., 68; 
AMtna Ins. Co., vs. Jackson & Co., 16 B. Mon., 255; Kitts vs. Massasoit 
Co., 56 Barb., 177. e 

I find then for the plaintiff in each case for the full amount of 
policy and interest. 

At the general term of the Superior Court of Cincinnati the first 


three decisions were affirmed, and in the case of the. Buckeye Co.’s 
policy, Hacans, J., said, substantially, that, where Fuller sold to 
Munday the insured property for $75,000, retaining a lien for $50,000 
of the purchase money, the interest of Fuller was transferred or 
changed within the meaning of the said clause, and that the policy 
was therefore void. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Lire.—Day of grace. 

The terms of a non-forfeiting life policy, premium payable semi- 
annually, provided that the insured should have thirty-five days of 
grace within which to pay his premium. 

The insured died with the premium twenty-four days overdue, 
which was then paid by his brother. The company defended on the 
ground that the thirty-five days’ grace was personal to the insured, 
and could not be available to any other person. 

Held, that the terms of the policy was a practical insurance for six 
months and thirty-five days, and that the premium being in this case 
paid within that time the plaintiff was entitled to recover on the policy. 


Worden vs. Guardian Mutual Life Ins. Co. 
N. ¥. 8. 0. 


Fire.— Removal of suit from a State court. 

Upon filing petition and bond, within time, under act of Congress, 
for the removal of a suit from a State to the United States Circuit 
Court, the State court and State judges have no discretion but to 
order the removal, and direct that no further proceedings be had in 
said suit in the State court. 


O’ Malia vs. Home Ins. Co. of Columbus. 
C. P. Luzerne Co. Pa. 


Lirse.—Payment of premium by note—true or false answer. 

On the day the premium became due, a note was drawn up by a form- 
er agent of the company, puyable in thirty days, which was eollected 
through a bank. The policy provided that agents have no authority 
to receive anything except money on the annual premiums. The form 
of the note shows that they did in fact receive other things. The 
form of this note shows that agents had authority to take notes for 
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the annual premiums as they became due. There was evidence that 
credit had been given by notes on the former premiums. Left to the 
jury to determine whether the company had authorized the premiums 
by note instead of money, the note being paid before the death. 

In answer to a question whether the party had any other insurance 
upon his life, the answer was “ Yes, $5,000 in some Chicago company,” 
when in fact there had only been a proposal. There had been no insur- 
ance on his life, but it was left to the jury to say whether the answer 
was true or not true in the sense of the policy. The court say: “It 
will be for the jury to say whether that answer was not prejudicial to 
the party applying for insurance, and not injurious to the company at 
all.” If it would be prejudicial to him, and lessen his chances of ob- 
taining a_ policy, and yet the company issued the’ policy, then al- 
though the answer may literally be false, it may be true in the sense 
explained to the jury. If the truthful answer of the applicant would 
have made him a more acceptable subject,to the company for insur- 
ance than the answer actually given, the answer, though not literally 
true, may be considered as such by the jury. 


Inman vs. Globe Mutual Life Ins. Co. 
U. 8. 0. O. Ky. Oh. to jury by Ballard, J. 





